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Cases and Materials on EU Law (8 Edition)
Stephen Weatherill
OUP 2007

(Extracts) The Direct Effect of Directives
SECTION 1: ESTABLISHING THE PRINCIPLE

The most difficult area relating to 'direct effemtises in the application of the notion to Bigectives.Although the

rest of this Chapter concentrates on this arégjritportant not to develop an inflated notion leé importance of the
problem of the direct effect of Directives. Direes are after all only one source of Community lalewever, the
issue deserves examination in some depth, not beastuse Directives play a major role in elabogatite detailed
scope of Community policy-making in respect of whibe Treaty provides a mere framework. Moreovéedives

are a rather peculiar type of act - Community lawimplemented at national level through natioegll procedures.
An examination of this area, then, should reveatimabout the general problem of the interrelatibnational law

with the Community legal order.

The starting point is Article 249 EC, formerly At 189, set out at p.30. This suggests that aciieg in contrast to
a Regulation, would not be directly effective. Rlagjons are directly applicable, and if they méet Wan Gend en
Loos (Case 26/62) test for direct effect they are diyeeffective too. They are law in the Member St&disect
applicability) and they may confer legally enforokarights on individuals (direct effect). Direat, in marked
contrast, are clearly dependent on implementatiprdch State, according to Article 249. When magehle
Community, they are not designed to be law in fbah at national level. Nor are they designed diyeto affect
the individual. (The same is true of the Europesamiework law, envisaged by Article 1-33 of the Tyea
establishing a Constitution as the functional sasoe to the Directive, p.34 above.) YetVian Duyn(Case
41/74), at p.114 above, the Court held that a Diveanight be relied on by an individual beforeational court.
In the next casePubblico Ministerov Ratti (Case 148/78), the European Court explains how,nwdred why
Directives can produce direct effects (or, at leafects analogous thereto) at national level.

Pubblico Ministerov Ratti (Case 148/78)
[1979] ECR 1629, [1980] 1 CMLR 96, Court of Justidehe European Communities

Directive 73/173 required Member States to intradinto their domestic legal orders rules governirgpackaging
and labelling of solvents. This had to be done egdnber 1974. Italy had failed to implement theeBtive and
maintained in force a different national regimettRaroduced his solvents in accordance with thee@ive, not the
Italian law. In 1978 he found himself the subjettominal proceedings in Milan for non-complianadéth Italian
law. Could he rely on the Directive which Italy hiaft unimplemented?

[18] This question raises the general problem eflélgal nature of the provisions of a directivepaeld under Article 189
of the Treaty.

[19] In this regard the settled case law of therGdast reaffirmed by the judgment of 1 Februa®y 2 in Case 51/76
Nederlandse Onderneming®77] 1 ECR 126, lays down that, whilst under &eti189 regulations are directly applicable
and, consequently, by their nature capable of miadudirect effects, that does not mean that othéegories of acts
covered by that article can never produce simffacts.

[20] It would be incompatible with the binding eftevhich Article 189 ascribes to directives to exig on principle the
possibility of the obligations imposed by them lggielied on by persons concerned.

[21] Particularly in cases in which the Communityherities have, by means of directive, placed Mem8iates under a
duty to adopt a certain course of action, the tifegess of such an act would be weakened if psnsene prevented from
relying on it in legal proceedings and national royprevented from taking it into consideration aas element of

Community law.

[22] Consequentlya Member State which has not adopted the implememtiegsures required by the directive in the
prescribed periods may not rely, as against indaligl on its own failure to perform the obligatiadsich the directive
entails.

[23] It follows that a national court requestedgbyerson who has complied with the provisionsdifective not to apply a
national provision incompatible with the directinet incorporated into the internal legal order afedaulting Member
State, must uphold that request if the obligatioguestion is unconditional and sufficiently precis

[24] Therefore the answer to the first questiontrbeghat after the expiration of the period fiedthe implementation of
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a directive a Member State may not apply its irgklaw - even if it is provided with penal sancgerwhich has not yet
been adapted in compliance with the directive,gergon who has complied with the requirementhefiirective.

NOTE: Directive 77/728 applied a similar regimeviarnishes. But here Ratti had jumped the gun. Téalihe
for implementation was November 1979. Yet in 1978 Varnishes were already being made accordindéo t
Directive, not Italian law. In the criminal prosdizun for breach of Italian law he sought to rely this Directive
too. He argued that he had a legitimate expectatiah compliance with the Directive prior to itsadine for
implementation would be permissible:

Pubblico Ministerov Ratti (Case 148/78)
[1979] ECR 1629, [1980] 1 CMLR 96, Court of Justif¢he European Communities

[43] It follows that, for the reasons expoundedhia grounds of the answer to the national courssduestion, it is only
at the end of the prescribed period and in thetevietine Member State's default that the directiaand in particular
Article 9 thereof - will be able to have the effedescribed in the answer to the first question.

[44] Until that date is reached the Member Staesain free in that field.

[45] If one Member State has incorporated the gions of a directive into its internal legal ordbefore the end of the
period prescribed therein, that fact cannot produngeeffect with regard to other Member States.

[46] In conclusion, since a directive by its naturgoses obligations only on Member States, itas possible for an
individual to plead the principle of ‘legitimate pectation’ before the expiry of the period presatibfor its
implementation.

[47] Therefore the answer to the fifth question tmos that Directive No 77/728 of the Council of tBeropean
Communities of 7 November 1977, in particular Aeti® thereof, cannot bring about with respect tp iadividual who
has complied with the provisions of the said divecbefore the expiration of the adaptation pepoescribed for the
Member State any effect capable of being takencotsideration by national courts.

NOTE: A small indentation into the Court's insisterthat the expiry of the period prescribed for iee@ive's
implementation is the vital trigger for its relexanin law before national courts was made in Ca4@%96Inter-
Environnement Wallonie ASBLRegion Wallon§1997] ECR 1-7411. In advance of the deadline, MenfBtates are
obliged 'to refrain ... from adopting measuresléaeriously to compromise the result prescribgdhle Directive. A
violation was established in Case C-14APRAL[2003] ECR 1-4431. In normal circumstances, howeitas the
expiry of the prescribed deadline which convertsuaimplemented (and sufficiently unconditional) &itive
into a provision on which an individual may relyfbee a national court.

* QUESTION

Why did the European Court decide to uphold Raibiity to rely on the unimplemented 1973 solveDirective in
the face of the apparently conflicting wording loé fTreaty (Article 189, now 249)? One may returdudge Mancini
for one explanation:

F. Mancini, 'The Making of a Constitution for Europe' (1989 24L Rev 595
(Footnotes omitted.)

3. Costa \Enelmay be therefore regarded as a sequebof Gend en Loo#.is not the only sequel, however. Eleven years
after VonGend en Looghe Court took ivan Duynv Home Officea further step forward by attributing direct efféat
provisions of Directives not transposed into theslaf the Member States within the prescribed timi, so long as they
met the conditions laid down Wan Gend en Loodn order to appreciate fully the scope of this dgwaent it should be
borne in mind that while the principal subjects gmed by Regulations are agriculture, transpostorns and the social
security of migrant workers, Community authoritiesort to Directives when they intend to harmonisiional laws on
such matters as taxes, banking, equality of thess@xotection of the environment, employment emtgrand organisation
of companies. Plain cooking and haute cuisinettierovords. The hope of seeing Europe grow inigtitatly, in matters

of social relationships and in terms of qualityliéf rests to a large extent on the adoption ardirthplementation of
Directives.

Making Directives immediately enforceable posesyéwer, a formidable problem. Unlike Regulations dhe Treaty
provisions dealt with byyan Gend en Loof)irectives resemble international treaties, inasaak they are bindirgnly on
the States anohly as to the result to be achieved. It is understdadabrefore that, whereas ttian Gend en Loadoctrine
established itself within a relatively short tinits,extension to Directives met with bitter oppiasitin many quarters. For
example, the French ConsediEtat and the GermamBundesfinanzhobluntly refused to abide by it and Professor
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Rasmussen, in a most un-Danish fit of temper, a@fdr as to condemn it as a case of 'revoltingipldbehaviour'.

Understandable criticism is not necessarily jilé. It is mistaken to believe that in attributaligect effect to Directives
not yet complied with by the Member States, therOmas only guided by political considerations,tsas the intention of
by-passing the States in a strategic area of lakmgaNon-compliance with Directives is the mogpital and most
frequent form of Member State infraction; moreobe Community authorities often turn a blind egdttand, even
when the Commission institutes proceedings agtdirsiefaulting State under Article 169 of the Tyetite Court cannot
impose any penalty on that State. [See now Ard8 EC, a Maastricht innovation, p.110 above.] Tdiiges the

Directives a dangerously elastic quality: Italy,e€ce or Belgium may agree to accept the enactnienDirective

with which it is uncomfortable knowing that the qaito pay for possible failure to transpose it as+existent or
minimal.

Given these circumstances, it is sometimes sulunitiat theVan Duyndoctrine was essentially concerned with
assuring respect for the rule of law. The Courttanmpurpose, in other words, was 'to ensure thiherlevel of
government can rely upon its malfeasance - the MerBltate's failure to comply, the Community's felor even
inability to enforce compliance’, with a view taftrating the legitimate expectation of the Comrtyunitizens on
whom the Directive confers rights, indeed, 'if au@tas forced to condone wholesale violation of@am, that
norm can no longer be termed law'; nobody will dérgt 'Directives are intended to have the forckwfunder the
Treaty'".

Doubtless, in arriving at its judgment Wan Duyn,the Court may also have considered that by reduttieg
advantages Member States derived from non-comgiate judgment would have strengthened the 'fé'dexach

of the Community power to legislate and it may etieme welcomed such a consequence. But does thatniéhe
revolt staged by th€onseil d'Etator the BundesfinanzhofThe present author doubts it; and so did the German
Constitutional Court, which sharply scolded Bundesfinanzhdbr its rejection of th&/an Duyndoctrine. This went

a long way towards restoring whatever legitimacg ®ourt of Justice had lost in the eyes of somevess
following Van Duyn.The wound, one might say, is healed and the stlass ileft are scarcely visible.

« QUESTION

Do you agree with Mancini that the Court's worktliis area is 'essentially concerned with assumsgect for the
rule of law'? See also N. Green, 'Directives, Baaitd the Protection of Individual Rights' (1984319 Rev 295.

NOTE: Difficult constitutional questions arise abf@munity level and at national level in relationth® direct
effect of Directives. You will quickly notice thaany of the issues haarisen in the context of cases about sex
discrimination. This has happened because equakiyveen the sexes constitutes an area of Community
competence which is given shape by ; string of i@ Directives, often inadequately implementedhational
level.

SECTION 2: CURTAILING THE PRINCIPLE

The next case allowed the Court to refine its apphoto the direct effect of Directives.
Marshall v Southampton Area Health AuthorityCase 152/84)

[1986] ECR723, [1986] 1 CMLR 688, Court of Justidehe European Communities

Ms Marshall was dismissed by her employers, theltHeauthority, when she reached the age of 62. Aima
would not have been dismissed at that age. Whsdiscrimination on grounds of sex. But was theremedy in
law? Apparently not under the UK's Sex DiscriminatiAct 1975, because of a provision excluding
discrimination arising out of treatment in relatitnretirement. Directive 76/20%@quiring equal treatment between
the sexesdid appear to envisage a legal remedy for such disodtidn, but that Directive had not been
implemented in the UK even though the deadline wast. So could Ms Marshall base a claim on the
unimplemented Community Directive before an Englislurt? The European Court was asked this questian
preliminary reference by the Court of Appeal

The European Court first held that Ms Marshalltaaion was an instance of discrimination on grauofdsex
contrary to the Directive. It continued:

[39] Since the first question has been answerdtiaraffirmative, it is necessary to consider whetheicle 5(1) of
Directive No 76/207 may be relied upon by an indlisl before national courts and tribunals.

[40] The appellant and the Commission consider tthettquestion must be answered in the affirmafivey contend
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in particular, with regard to Articles 2(1) and b¢f Directive No 76/207, that those provisions suficiently clear
to enable national courts to apply them withoutdlegive intervention by the Member States, attlsasfar as overt
discrimination is concerned.

[41] In support of that view, the appellant poiotg that directives are capable of conferring sgbm individuals
which may be relied upon directly before the cowftthe Member States; national courts are obligedirtue of

the binding nature of a directive, in conjunctioithwArticle 5 of the EEC Treaty, to give effectttte provisions of
directives where possible, in particular when camsg) or applying relevant provisions of national (judgment of

10 April 1984 in Case 14/83n Co/sonand Kamanry Land Nordrhein-Westfalejf1984] ECR 1891). Where there

is any inconsistency between national law and Conitpdaw which cannot be removed by means of such a
construction, the appellant submits that a natiaalrt is obliged to declare that the provisionnational law
which is inconsistent with the directive is inagplble.

[42] The Commission is of the opinion that the ps@ns of Article 5(1) of Directive No 76/207 arefficiently clear
and unconditional to be relied upon before a natiaourt. They may therefore be set up againsimeé(4) of the
Sex Discrimination Act, which, according to the ideans of the Court of Appeal, has been extenddteajuestion
of compulsory retirement and has therefore becaraffdctive to prevent dismissals based upon therdifice in
retirement ages for men and for women.

[43] The respondent and the United Kingdom proposayersely, that the second question should bgapd in the
negative. They admit that a directive may, in deripecific circumstances, have direct effect asrag a Member
State in so far as the latter may not rely onatkife to perform its obligations under the direetiHowever, they
maintain that a directive can never impose obligetidirectly on individuals and that it can onlywéalirect effect
against a Member Statgia public authority and hot against a Member Stateequployer. As an employer a State is
no different from a private employer. It would ribérefore be proper to put persons employed bthte in a better
position than those who are employed by a privatpleyer.

[44] With regard to the legal position of the resgent's employees the United Kingdom states tlegt #ne in the
same position as the employees of a private empléythough according to United Kingdom constitut# law the
health authorities, created by the National HeSkhvice Act 1977, as amended by the Health Ser#ice4980 and
other legislation, are Crown bodies and their eyg®g are Crown servants, nevertheless the admtiostrof the
National Health Service by the health authoritiesréegarded as being separate from the governmesisal
administration and its employees are not regardezivdl servants.

[45] Finally, both the respondent and the Unitechgdom take the view that the provisions of DireetMo

76/207 are neither unconditional nor sufficientlgar and precise to give rise to direct effect. dhective provides
for a number of possible exceptions, the detailwlith are to be laid down by the Member Statesthieéamore, the
wording of Article 5 is quite imprecise and reqsitee adoption of measures for its implementation.

[46] It is necessary to recall that, according toray line of decisions of the Court (in particuits judgment of 19
January 1982 in Case 8/81 BecteFimanzamt Munster-Innenstafit982] ECR 53), wherever the provisions of a
directive appear, as far as their subject-mattecoiscerned, to be unconditional and sufficientlggse, those
provisions may be relied upon by an individual agaihe State where that State fails to implemeatdirective in
national law by the end of the period prescribed/oere it fails to implement the directive corrgctl

[47] That view is based on the consideration thatduld be incompatible with the binding nature ethiArticle 189
confers on the directive to hold as a matter afgiple that the obligation imposed thereby canmotdiied on by those
concerned. From that the Court deduced that a MeBtate which has not adopted the implementing unessequired by
the directive within the prescribed period may plead, as against individuals, its own failure éofgrm the obligations
which the directive entails.

[48] With regard to the argument that a directiveymot be relied upon against an individual, it nmgsemphasised that
according to Article 189 of the EEC Treaty the bigchature of a directive, which constitutes thsib&or the possibility of
relying on the directive before a national couxisis only in relation to ‘each Member State tocohtit is addressed'. It
follows that a directive may not of itself impodaigations on an individual and that a provisioraafirective may not be
relied upon as such against such a person. It thestfore be examined whether, in this case, #@orelent must be
regarded as having acted as an individual.

[49] In that respect it must be pointed out thaereta person involved in legal proceedings is fabiely on a directive as
against the State he may do so regardless of flaeitain which the latter is acting, whether engploor public authority.
In either case it is necessary to prevent the 8tatetaking advantage of its own failure to compith Community law.



[50] It is for the national court to apply thosensimlerations to the circumstances of each case;dhbe of Appeal has,
however, stated in the order for reference thatréspondent, Southampton and South West Hampsh@a lAealth
Authority (Teaching), is a public authority.

[51] The argument submitted by the United Kingddat the possibility of relying on provisions of tiieective against
the respondenjua organ of the State would give rise to an arbiteamg unfair distinction between the rights of State
employees and those of private employees doesistdyjany other conclusion. Such a distinction reagily be avoided if
the Member State concerned has correctly implerdeheédirective in national law.

[52] Finally, with regard to the question whethee provision contained in Article 5(1) of Directii® 76/207, which

implements the principle of equality of treatmeat sut in Article 2(1) of the directive, may be swfered, as far as
its contents are concerned, to be unconditionalsarffitiently precise to be relied upon by an indli)al as against the
State, it must be stated that the provision, tdkeitself, prohibits any discrimination on grounafssex with regard to
working conditions, including the conditions goveghdismissal, in a general manner and in uneqaivteems. The

provision is therefore sufficiently precise to bed on by an individual and to be applied byriatonal courts.

[53] It is necessary to consider next whether tiohipition of discrimination laid down by the dite@ may be regarded
as unconditional, in the light of the exceptionatamed therein and of the fact that according ticlé 5(2) thereof the
Member States are to take the measures necessgargure the application of the principle of equaiit treatment in the
context of national law.

[54] With regard, in the first place, to the resdion contained in Article 1 (2) of Directive No/2687 concerning the
application of the principle of equality of treatnbén matters of social security, it must be obsdrthat, although the
reservation limits the scope of the directimBons materiaeit does not lay down any condition on the applaatf that
principle in its field of operation and in partiaulin relation to Article 5 of the directive. Siwmnily, the exceptions to
Directive No 76/207 provided for in Article 2 thefare not relevant to this case.

[55] It follows that Article 5 of the Directive N86/207 does not confer on the Member States thetadimit the
application of the principle of equality of treatmbén its field of operation or to subject it tonzhtions and that that
provision is sufficiently precise and unconditiottabe capable of being relied upon by an indivithefore a national
court in order to avoid the application of any oadil provision which does not conform to Articld.b(

[56] Consequently, the answer to the second questiast be that Article 5(1) of Council Directive N&/207 of 9
February 1976, which prohibits any discriminationgrounds of sex with regard to working conditiomsluding the
conditions governing dismissal, may be relied upsragainst a State authority acting in its capastgmployer, in
order to avoid the application of any national gg@n which does not conform to Article 5(1).

NOTES

1. Ms Marshall was able to rely on the Directive bessashe was employed by the State. Her subsequestt fgu
compensation took her back to the European Cotngyevit was made clear that national limits on cengatory
awards should not be applied in so far as they de@n effective remedy (Case C-271/91 [19931 EGRAF).
However, had she been employed by a private firenvebuld have been unable to rely on the directcefié the
Directive. So, as far as direct effect is conceftieere are requirements which always apply - tieaxgtained above in
Van Gend en Lod€ase 26/62) (p. 114). But for Directives thereetra requirements: first, that the
implementation date has passed; and, second,h&@tate is the party against which enforcemetitimed.
Directives may be vertically directly effective,tmot horizontally directly effective.

2. In rejecting the horizontal direct effect of Direis, the Court in fact made a choice between ctimpeationales
for the direct effect of Directives. In its earlgdsions the Court laid emphasis on the need &nexdirect effect
in this area in order to secure the 'useful effgfctheasures left unimplemented by defaulting StaBmnsider para
12 ofVan Duyn(Case 41/74) (p.114 above); and, for exampl&lederlandse Ondernemingé@ase 51/76) [1977]
ECR 113, the Court observed (at para 23) that:

where the Community authorities have, by Directiimposed on Member States the obligation to pusue
particular course of conduct, the useful effecswwéh an act would be weakened if individuals weexgnted from
relying on it before their national courts and hktlatter were prevented from taking it into coesadion as an
element of Community law.

This dictum came in the context of a case agaimstState, but this logic would lead a bold courthtdd an
unimplemented Directive enforceable against a pgiyarty too, in order to improve its useful effddbwever, in
Ratti (Case 148/78) (p.133 above) andiarshall (Case 152/84) (p.136 above), the Court appeanwitotsits stance
away from the idea of 'useful effect' to a typ€eeastoppel' as the legal rationale for holding Diirexs capable of
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direct effect. See para 49 of the judgmen¥iarshall (Case 152/84).

3. The Court's curtailment of the impact of Direeti before national courts may also be seen asdastation of
judicial minimalism, mentioned at p.28 above. Taalist would examine the awareness of the Courtiththis area
it risks assaulting national sensitivities if isiats on deepening the impact of Community lavwhimniational legal
order. The next case was mentioned in passing dgeJWancini (p.135 above), but the decision desefugher
attention.

Minister of the Interior v Cohn Bendit
[1980] 1 CMLR543, Conseil d'Etat

The matter concerned the exclusion from Franceabin®Bendit, a noted political radical (who subsetlyebecame
a Member of the European Parliament!). He reliedCcommunity rules governing free movement to chaéethe
exclusion. The Conseil d'Etat, the highest courFiance dealing with administrative law, addressself to the
utility of a Directive in Cohn Bendit's action beéothe French courts.

According to Article 56 of the Treaty institutindpg European Economic Community of 25 March 1957, no
requirement of which empowers an organ of the EeampCommunities to issue, in mattersoodire public,
regulations which are directly applicable in themher-States, the co-ordination of statute and bbslinate
legislation (dispositions legislatives et reglementairésjoviding for special treatment for foreign natis on
grounds of public policyordre public),public security or public health' shall be the sabjof Council directives,
enacted on a proposal from the Commission and eftesultation with the European Assembly. It foltoalearly
from Article 189 of the Treaty of 25 March 1957 tthihile these directives bind the member-Stateso'dse result
to be achieved' and while, to attain the aims geirothem, the national authorities are requieddapt the statute
law and subordinate legislation and administrafpractice of the member-States to the directivesclviare
addressed to them, those authorities alone rétaipawer to decide on the form to be given to thglémentation of
the directives and to fix themselves, under therobof the national courts, the means approptiateause them to
produce effect in national law. Thus, whatever tiedail that they contain for the eyes of the menfitetes,
directives may not be invoked by the nationalswafhsStates in support of an action brought againsindividual
administrative act. It follows that M. Cohn-Bendibuld not effectively maintain, in requesting theibtinal
Administratif of Paris to annul the decision of thénister of the Interior of 2 February 1976, ttihait decision
infringed the provisions of the directive enacted2b February 1964 by the Council of the Europeam@unities
with a view to coordinating, in the circumstancag&dldown in Article 56 of the EEC Treaty, speciatasures
concerning the movement and residence of foreigiomads which are justified on grounds of publidipg public
security or public health. Therefore, in the abseotany dispute on the legality of the adminisi@atmeasures
taken by the French Government to comply with tihectives enacted by the Council of the Europeam@anities,
the solution to be given to the action brought hyd@dhn-Bendit may not in any case be made sulgdbietinterpret-
ation of the directive of 25 February 1964. Consadly, without it being necessary to examine theugds of the
appeal, the Minister of the Interior substantidtes argument that the Tribunal Administratif of Bawvas wrong
when in its judgment under appeal of 21 Decembeét71® referred to the Court of Justice of the Ewap
Communities questions relating to the interpretatbthat directive and stayed proceedings unéldicision of the
European Court. In the circumstances the case ghHmilreferred back to the Tribunal Administratif Rdris to
decide as may be the action of M. Cohn-Bendit.

NOTE: See, similarly, thBundesftnanzhd@f>erman federal tax court) WWAT Directive§1982] 1 CMLR 527.

As D. Anderson observed in the wake of the Couefjsction inMarshall (Case 152/ 84) of the enforceability of
unimplemented Directives against private partjgbe’ present concern of the Court is to consodidhe advances of
the 1970s rather than face the legal complexities @olitical risks of attempting to extend the dwa [of direct
effect] further'(Boston College International & Comparative Law Rew(1988) XI 91, 100). This implies that the
Court might have been expected to return to thaemathis proved correct. In 1993 and 1994 threeckdtes-
General pressed the Court to reconsider its rejeati the horizontal direct effect of Directivesav Gerven in
'‘Marshall 2' (Case C-271/91) [1993] ECR 1-4367; Jacobganeetveld SA Le FoyefCase C-316/93) [1994] ECR 1-763
and Lenz ifPaola Faccini Doriv Recreb Sr{Case C-91/92) [1994] ECR 1-3325. Advocate-Genarat insisted that the
Citizen of the Union was entitled to expect eqyaiiefore the law throughout the territory of theidbnand observed
that, in the absence of horizontal direct effecichs equality was compromised by State failure telément
Directives. Advocate-General Jacobs thought thateftfiectiveness principle militated against drawdigtinctions
based on the status of a defendant. All three wetidhat the pursuit of coherence in the Commuleidpal order
dictated acceptance of the horizontal direct efié®irectives. Only in the third of these cadeaccini Doriv Recreb,
was the European Court unable to avoid addressegsue directly.
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PaoloFaccini Dori v Recreb Sri(Case C-91/92)
[1994] ECR 1-3325, Court of Justice of the Europ€ammunities

Ms Dori had concluded a contract at Milan Railwagt®n to buy an English language correspondenueseo By
virtue of Directive 85/577, which harmonizes lawsvgrning the protection of consumers in respectaftracts
negotiated away from business premises, the seecdlloorstep Selling Directive', she ought to hagen entitled

to a 'cooling-off period of at least seven daysimitwhich she could exercise a right to withdraenfrthe contract.
However, she found herself unable to exercise iilgat under Italian law because Italy had not impdated the
Directive. She therefore sought to rely on the Elike to defeat the claim brought against her leyghvate party
with which she had contracted. The ruling Marshall (Case 152/84) appeared to preclude reliance on the
Directive and the Court, despite the promptingsAdivocate-General Lenzefusedto overrule Marshal]. It
maintained that Directives are incapable of horiabdirect effect.

[23] It would be unacceptable if a State, when el by the Community legislature to adopt certaifes
intended to govern the State's relations - or tlufs@tate entities - with individuals and to conéertain rights, on
individuals, were able to rely on its own failupedischarge its obligations so as to deprive imllials of the benefits
of those rights. Thus the Court has recognised ¢bettin provisions of directives on conclusionpaoiblic works
contracts and of directives on harmonisation ofidwer taxes may be relied on against the StatSt@e entities)
(see the judgment in Case 103M@&telli Costanzo v Comune di Milarj@989] ECR 1839 and the judgment in Case
8/81Beckerv Finarizamt Munster-Innenstafit982] ECR 53).

[24] The effect of extending that case law to tpbese of relations between individuals would bedoognise a
power in the Community to enact obligations foriunduals with immediate effect, whereas it has cetepce to
do so only where it is empowered to adopt reguhatio

[25] It follows that, in the absence of measurasdposing the directive within the prescribed timet, consumers
cannot derive from the directive itself a rightazncellation as against traders with whom they harecluded a
contract or enforce such a right in a national tour

NOTE: Paragraph 48 of the ruling Marshall expresses comparable sentiments to those exprispada 24 of
the Dori ruling, but the emphasis in the latter on the limdf Community competence (specifically under Aetic
189 - now 249 - EC) is noticeably firmer. Althoutgte Court did not consider that Ms Dori was whdigrred
from relying on the Directive (see p.156 belowiadirect' effect and p.164 on a claim against tefadlting State),
it nevertheless refused to allow a Directive torexérect effect in relations between private irndials. In rulings
subsequent tBori, the Court has repeated its rejection of the hotaatirect effect of Directives: e.g., CaSel92/94
El Corte Ingles v Cristma Blasquez Riv§t896] ECR 1-1281; Case C-97/%@rband Deutscher Daihatsu Handler eV
v Daihatsu Deutschland GmbH997] ECR 1-6843. The reader is invited to consigbether, just as the Consell
d'Etat’s ruling inCohn Bendii(p. 139 above) may have prompted the European Bawatition inMarshall, so too
national judicial anxieties, expressed with paticuforce by the theBundesverfassungsgerichdpout Treaty
amendment in the guise of judicial interpretatioaynnave prompted the European CourDiori to emblazon
its fidelity to the text of the EC Treaty by dedhyg to extend Community legislative competencentdude the
enactment of obligations for individuals with imniaig effect. Chapter 21 will examine this matenadiepth.

SECTION 3: THE SCOPE OF THE PRINCIPLE: THE STATE

Whatever one's view of the Court's motivations uting against the horizontal direct effect of Diiges in

Marshall (Case 152/84), confirmed ibon (Case C-91/92) and subsequently, the decisionnhefity questions
unanswered. First, what is the 'State'? The moodelwithis is interpreted, the more impact the unémented
Directive will have.

Foster v British Gas (Case C-188/89)
[1990] ECR 1-3133, Court of Justice of the Europ@ammunities

The applicant wished to rely on the Equal Treatniginéctive 76/207 against her employer before Efgtourts.
She and other applicants had been compulsorilyegttat an age earlier than male employees. Theedaihe
familiar issue of the enforceability of Directivé®fore national courts where national law is inaddég. The
Court examined the nature of the defendant (thesBrGas Corporation: BGC).

[3] By virtue of the Gas Act 1972, which governdte tBGC at the material time, the BGC was a stagutor
corporation responsible for developing and mairitgira system of gas supply in Great Britain, and &anonopoly
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of the supply of gas.

[4] The members of the BGC were appointed by thrapmient Secretary of State. He also had the pawgivé the
BGC directions of a general character in relatmmatters affecting the national interest and utdions concerning
its management.

[5] The BGC was obliged to submit to the Secretairystate periodic reports on the exercise of itsctions, its
management and its programmes. Those reports hvendaid before both Houses of Parliament. UnderGhas Act
1972 the BGC also had the right, with the consdnthe Secretary of State, to submit proposed latiest to
Parliament.

[6] The BGC was required to run a balanced budget éwo successive financial years. The Secret&itate
could order it to pay certain funds over to hint@allocate funds to specified purposes.

It then proceeded to explain the legal approaatetming the 'State' for these purposes:

[13] Before considering the question referred by House of Lords, it must first be observed asddipmary
point that the United Kingdom has submitted thas ibot a matter for the Court of Justice but foe thational
courts to determine, in the context of the natioleglal system, whether the provisions of a dirextivay be
relied upon against a body such as the BGC.

[14] The question what effects measures adopte@daiymunity institutions have and in particular wiegtthose
measures may be relied on against certain catsgofipersons necessarily involves interpretatiothefarticles of
the Treaty concerning measures adopted by theutistis and the Community measure in issue.

[15] It follows that the Court of Justice has jdlittion in proceedings for a preliminary ruling determine the
categories of persons against whom the provisibasdirective may be relied on. It is for the nati courts, on the
other hand, to decide whether a party to proceesdiegore them falls within one of the categoriesisfined.

The Court then disposed of the question referred:

[16] As the Court has consistently held (see thigfouent of 19 January 1982 in Case 8Béckerv Hauptzollamt
Munster-Innenstad{1982] ECR 53 at paragraphs 23 to 25), where th@rGonity authorities have, by means of a
directive, placed Member States under a duty tpeda@ertain course of action, the effectivenessugh a measure
would be diminished if persons were prevented fretging upon it in proceedings before a court aatiamal
courts were prevented from taking it into consitleraas an element of Community law. Consequeatlyjember
State which has not adopted the implementing measwquired by the directive within the prescripediod may
not plead, as against individuals, its own failtoeperform the obligations which the directive déstaThus,
wherever the provisions of a directive appear,aasaé their subject-matter is concerned, to be naitonal and
sufficiently precise, those provisions may, in #lesence of implementing measures adopted withirptéscribed
period, be relied upon as against any nationalipi@mv which is incompatible with the directive ar $o far as the
provisions define rights which individuals are atieassert against the State.

[17] The Court further held in its judgment of 26kFuary 1986 in Case 152/@Marshall, at paragraph 49) that
where a person is able to rely on a directive ainatjthe State he may do so regardless of theitapawhich the
latter is acting, whether as employer or as puddlithority. In either case it is necessary to pretiea State from
taking advantage of its own failure to comply wthmmunity law.

[18] On the basis of those considerations, the Cloas held in a series of cases that unconditiandlsufficiently
precise provisions of a directive could be religd against organizations or bodies which were subiecthe
authority or control of the State or had speciakvps beyond those which result from the normalsaleplicable
to relations between individuals.

[19] The Court has accordingly held that provisiarisa directive could be relied on against tax arties (the
judgments of 19 January 1982 in Case 8Ecker,cited above, and of 22 February 1990 in Case C2HB8SCv
Acciaierie e Ferriere Busseni (in liquidation)pcal or regional authorities (judgment of 22 JU8989 in Case 103/88,
Fratelli Costanzov Comune di Milano)constitutionally independent authorities resporsilolr the maintenance of
public order and safety (judgment of 15 May 1986 ese 222/84Johnstonv Chief Constable of the Royal Ulster
Constabulary[1986] ECR 1651), and public authorities providimgpblic health services (judgment of 26 February
1986 in Case 152/8#4jarshall, cited above).

[20] It follows from the foregoing that a body, wibaer its legal form, which has been made resptesiursuant
to a measure adopted by the State, for providipgldic service under the control of the State amd for that
purpose special powers beyond those which resoln fthe normal rules applicable in relations between
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individuals is included in any event among the bsdigainst which the provisions of a directive bégpaf having
direct effect may be relied upon.

[21 ] With regard to Article 5(1) of Directive 76J2 it should be observed that in the judgment ofF@6ruary 1986
in Case 152/84Marshall, cited above, at paragraph 52), the Court held ttheit provision was unconditional and
sufficiently precise to be relied on by an individland to be applied by the national courts.

[22] The answer to the question referred by theddmf Lords must therefore be that Article 5(1Cotincil Directive
76/207/EEC of 9 February 1976 may be relied upoa afaim for damages against a body, whateveegal lform,
which has been made responsible, pursuant to auneeadopted by the State, for providing a publiwvise under
the control of the State and has for that purp@seial powers beyond those which result from therad rules
applicable in relations between individuals.

NOTE: The case has been widely commented upon;esge, N. Grief, (1991) 16 EL Rev 136; E. Szysz¢zak
(1990) 27 CML Rev 859. For a full examination oé tholicy issues, see D. Curtin, The Province of &poment’,
(1990) 15 EL Rev 195. For another case discussiagdach of unimplemented Directives in this veia €ase C-
157/02,Rieser International Transpogudgment of 5 February 2004).

« QUESTION

The case arose before British Gas was 'privatizeder the Gas Act 1986 (sold to the private secthat difference
would this sale make to the application of the Ceuest?

NOTE: The notion of the 'State’' embraces localaites.
Fratelli Costanzov Milano (Case 103/88)
[1989] ECR 1839, Court of Justice of the Europeam@unities

The case arose out of the alleged failure of thaianpal authorities in Milan to respeatter alia a Community
Directive in awarding contracts for the constructiof a football stadium for the 1990 World Cup. @b
disappointed contractor rely on the unimplementededdve before Italian courts against the munitipa
authorities? The matter reached the European @yusay of a preliminary reference.

[28] In the fourth question the national court askbether administrative authorities, including naipal
authorities, are under the same obligation as @madtcourt to apply the provisions of Article 29(@&f Council
Directive 71/305 and to refrain from applying pigns of national law which conflict with them.

[29] In its judgments of 19 January 1982 in Ca$d &eckerv Finanzamt Munster-Innenstafit982] ECR 53, at p.71
and 26 February 1986 in Case 152#4drshall v Southampton an&outh-WestHampshire Area Health Authority
[1986] ECR 723, at p.748, the Court held that wherdghe provisions of a directive appear, as fahes subject-
matter is concerned, to be unconditional and safiity precise, those provisions may be relied upgp@an individual
against the State where that State has failed peiment the directive in national law by the endtlué period
prescribed or where it has failed to implementDivective correctly.

[30] It is important to note that the reason forievhan individual may, in the circumstances desmilabove,
rely on the provisions of a directive in proceedirigefore the national courts is that the obligatiarising under
those provisions are binding upon all the authesiof the Member States.

[31 ] It would, moreover, be contradictory to rthat an individual may rely upon the provisionsaafirective which
fulfil the conditions defined above in proceedingefore the national courts seeking an order against
administrative authorities, and yet to hold thatsth authorities are under no obligation to appdyptovisions of the
directive and refrain from applying provisions ddtional law which conflict with them. It follows & when the
conditions under which the Court has held thatviddials may rely on the provisions of a directivefdre the
national courts are met, all organs of the adnmatitn, including decentralized authorities suchmasicipalities,
are obliged to apply those provisions.

[32] With specific regard to Article 29(5) of Dirtaee 71/305, it is apparent from the discussiorhef first question
that it is unconditional and sufficiently preciselte relied upon by an individual against the Stateindividual may
therefore plead that provision before the natioc@lrts and, as is clear from the foregoing, allaogy of the
administration, including decentralized authorisegsh as municipalities, are obliged to apply it.

SECTION 4: ‘INCIDENTAL EFFECT



It has been shown that Directives are incapabbgppfication against private individuals before oatl courts. It
is only when the State has fulfilled its Treaty ightion of implementation pursuant to Articles 110da249
EC that the Directive, duly transformed, becomigs"for the purposes of imposing obligations owate parties.

But this is not to say that an unimplemented Divectvill never exert an effect before a nationalitahat is
prejudicial to a private party. Without abandoniitg stance against horizontal direct effect, theur€das
nevertheless chosen to recognise circumstancebichuwhe State's default may incidentally affee pgosition of a
private individual.

Case C-201/98& v The Medicines Control Agency, ex. parte Smith &hegpPharmaceuticals Ltand Primecrown
Ltd v The Medicine Control Agen¢¥996] ECR 1-5819 concerned Article 3 of Directb®'65. This provided that no
proprietary medicinal product could be placed anrtiarket in a Member State unless a prior authaisdnad been
issued by the competent authority of that MembeaiteSt the Medicines Control Agency (MCA) in the Ukhe
UK's Medicines Control Agency (MCA) had issued tdnfecrown a licence to import a proprietary medatin
product of Belgian origin bearing the same namd, manufactured under an agreement with the samesii&am)
licensor, as a product for which Smith & Nepheweatty held a marketing authorisation in the Unitedgidom.
But the MCA decided it was in error and it withdreélme authorisation. Both Primecrown and Smith & New
initiated proceedings before the English courts, anda preliminary reference, the European Cours$ asked to
provide an interpretation of the Directive's rufgsserning authorisation. But it was also asked twaeSmith &
Nephew, as the holder of the original authorisatissued under the normal procedure referred toiredbve
65/65, could rely on the Directive in proceedinggobe a national court in which it contested théditg of a
marketing authorisation granted by a competentipulthority to one of its competitors. The Couetiled that
it could. The consequence is that Primecrown'stipastould be detrimentally affected by a compéstoeliance on
a Directive in proceedings against the public arities. True, Smith & Nephew did not rely on thedaitive in an
action against Primecrown. Thisnst horizontal direct effect of the type painstakingikcluded by the Court in Don
(Case C-91/92, p.141 above). But it is a case iiciwtine application of a Directive by a nationatiddncidentally
affected the legal position of a private party.

The Court has developed this case law further. @\ithany direct challenge to its dogged resistamcehe
horizontal direct effect of Directives, it has ndheless extended thacidental effect of Directives on private
parties in national proceedings.

Council Directive 83/189/EEC provided for Membert8t to give advance notice to the Commission ahdro
Member States of plans to introduce new productiBpations. The amendments were consolidated meddive
98/34 [1998] OJ L204/37, itself amended by DirextB8/48 [1998] OJ L217/18. The purpose of this fivation
system is to avoid the introduction of new measheesng equivalent effect to quantitative restoos on trade (and
to supply the Commission with a possible basigdfareloping its harmonisation programme). It iseatly warning
system' (see Chapter 9 more generally on 'markeagament’).

In the next case the Court decided that non-natifim of a draft technical regulation (as defingdte Directive)
affected the enforceability of that measure befibeecourts of the defaulting Member State.

CIA Security International SAv Signalson SA and Securitel SpfCase C-194/94)
[1996] ECR 1-2201, Court of Justice of the Europ€ammunities

Signalson and Securitel sought a court order froBekgian court requiring that their competitor CBecurity

cease marketing a burglar alarm. The alarm wasaowipatible with Belgian technical standards. Bt Belgian

technical standards had not been notified to then@ission, as was required by Directive 83/189. biid State

default have any effect in the national proceedingslving two private parties? The Directive didtraddress the
matter. This did not deter the Court.

[42] It is settled law that, wherever provisionsaoflirective appear to be, from the point of viewtheir content,
unconditional and sufficiently precise, they may tatied on against any national provision whichnit in
accordance with the directive (see the judgmefttase 8/8 Becker[1982] ECR 53 and the judgment in Joined Cases
C-6/90 and C-9/9@rancovich and Otherfl991] ECR [-5357).

[43] The United Kingdom considers that the prowisiaof Directive 83/189 do not satisfy those craeon the
ground, in particular, that the notification proaegl contains a number of elements that are imgecis

[44] That view cannot be adopted. Articles 8 andf Directive 83/189 lay down a precise obligatiam dember
States to notify draft technical regulations to tBemmission before they are adopted. Being, acoglgi
unconditional and sufficiently precise in termstleéir content, those articles may be relied onrajviduals before
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national courts.

[45] It remains to examine the legal consequencé®tdrawn from a breach by Member States of thigigation to
notify and, more precisely, whether Directive 83918 to be interpreted as meaning that a breatteobbligation
to notify, constituting a procedural defect in thdoption of the technical regulations concerneddees such
technical regulations inapplicable so that they matybe enforced against individuals.

[46] The German and Netherlands Governments andJttieed Kingdom consider that Directive 83/189 @dety
concerned with relations between the Member States the Commission, that it merely creates proa@dur
obligations which the Member States must observermdadopting technical regulations, their competdocadopt
the regulations in question after expiry of thepsussion period being, however, unaffected, andllfinthat it
contains no express provision relating to any éffattaching to non-compliance with those procddsbgations.

[47] The Court observes first of all in this corttéixat none of those factors prevents non-compdiamich Directive
83/189 from rendering the technical regulationguestion inapplicable.

[48] For such a consequence to arise from a bre&dhe obligations laid down by Directive 83/18% axpress
provision to this effect is not required. As pothteut above, it is undisputed that the aim of tmedtive is to protect
freedom of movement for goods by means of preventiontrol and that the obligation to notify is edid for
achieving such Community control. The effectivenelsSommunity control will be that much greatethi& directive
is interpreted as meaning that breach of the oftigdo notify constitutes a substantial procedugfiect such as to
render the technical regulations in question inapple to individuals.

[49] That interpretation of the directive is in acdance with the judgment given in Case 38®&ikhern Base and
Othersv Cornune di Cinisello Balsamd989] ECR 2491, paragraphs 19 to 24. In that jueigtmin which the Court
ruled on the obligation for Member States to comitaie to the Commission national draft rules fgllimithin the

scope of an article of Council Directive 75/442/E&CL5 July 1975 on waste (OJ 1975 L 194, p.39,CGourt held

that neither the wording nor the purpose of thevigion in question provided any support for thewithat failure

by the Member States to observe their obligatiogite notice in itself rendered unlawful the rutbas adopted. In
this regard, the Court expressly considered thaptiovision in question was confined to imposingohfigation to

give prior notice which did not make entry intoderof the envisaged rules subject to the Commissiagreement
or lack of opposition and which did not lay dowe firocedure for Community control of the draftgjirestion. The
Court therefore concluded that the provision ureemination concerned relations between the Mer8Stses and
the Commission but that it did not afford individsany right capable of being infringed in the a@wenbreach by a
Member State of its obligation to give prior notwfats draft regulations to the Commission.

[50] In the present case, however, the aim of thextive is not simply to inform the Commission. Alseady found in
paragraph 41 of this judgment, the directive hascipely, a more general aim of eliminating ornieghg obstacles
to trade, to inform other States of technical ragohs envisaged by a State, to give the Commissimhthe other
Member States time to react and to propose amerndn@nlessening restrictions to the free movenwrgoods
arising from the envisaged measure and to affoed Glmmmission time to propose a harmonising directiv
Moreover, the wording of Articles 8 and 9 of Diiget83/189 is clear in that those articles proviolea procedure
for Community control of draft national regulatioasd the date of their entry into force is madejexttbto the
Commission' s agreement or lack of opposition.

NOTE: Theeffectivenesgationale contained in para 48 is remarkably faching. It was also encounteredRatti
(Case 148/78 para 21, p.134 above)). But the r@agan Ratti was treated more circumspectly by the Court
subsequently iMarshall (Case 152/84, p. 136), and the approach tak&iAnSecurityhas also been curtailed in
the light of the salutary experience provided ligéition.

Johannes Martinus LemmengCase C-226/97)
[1998] ECR 1-3711, Court of Justice of the Europgammunities

Lemmens was charged with driving while under thi#guance of alcohol. He argued that the breathalyeas
made according to a technical standard that hatdewrt notified to the Commission and that accolgjrigllowing
CIA Security,it was incompatible with Community law to rely oanck evidence before national (criminal) courts.
Para 12 of the judgment records Mr Lemmens' disingas but ingenious idea:

It is apparent from the order for reference thatthie course of the criminal proceedings institiagdinst him, Mr
Lemmens said 1 understand from the press that twerdifficulties regarding the breath-analysis apgus. |
maintain that this apparatus has not been notifieBrussels and wonder what the consequences otthild be
for my case'.
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The Court concluded that the Dutch Regulation guwer breathalyser kits constituted a technical k&gn which
should, prior to its adoption, have been notifiedhte Commission in accordance with Article 8 af Directive. But
with what consequence?

[32] ... it should be noted that, in paragraph #idsojudgment inCIA Security Internationakited above, the Court
emphasised that the Directive is designed to ptot®c means of preventive control, freedom of mosetrior
goods, which is one of the foundations of the ComityuThis control serves a useful purpose in thehnical regulations
covered by the Directive may constitute obstactedrade in goods between Member States, such tsstheing
permissible only if they are necessary to satisfygelling requirements relating to the public iattr

[33] In paragraphs 48 and 54 of that judgmentQbart pointed out that the obligation to notifyeissential for achieving
such Community control and went on to State thateffiectiveness of such control will be that muchager if the
Directive is interpreted as meaning that breachefobligation to notify constitutes a substargraicedural defect such
as to render the technical regulations in questiapplicable, and thus unenforceable against iddals.

[34] In criminal proceedings such as those in tladnmction, the regulations applied to the accasedhose which, on the
one hand, prohibit and penalise driving while urttierinfluence of alcohol and, on the other, reqaidriver to exhale his
breath into an apparatus designed to measuredbiechlcontent, the result of that test constitutnglence in criminal

proceedings. Such regulations differ from thosectvimot having been notified to the Commissioncicoadance with the

Directive, are unenforceable against individuals.

[35] While failure to notify technical regulationshich constitutes a procedural defect in theirptida, renders such
regulations inapplicable inasmuch as they hindeute or marketing of a product which is not infeomity therewith, it
does not have the effect of rendering unlawful asg of a product which is in conformity with redidas which have
not been notified.

[36] The use of the product by the public authesijtin a case such as this, is not liable to cesatibstacle to trade which
could have been avoided if the natification procechad been followed.

[37] The answer to the first question must theefo that the Directive is to be interpreted asningahat breach of the
obligation imposed by Article 8 thereof to notifyehnical regulation on breath-analysis appaxdtes not have the effect
of making it impossible for evidence obtained byamgeof such apparatus, authorised in accordanbeegtlations which
have not been naotified, to be relied upon agamst@ividual charged with driving while under timglience of alcohol.

Paragraph 35 ofemmensprovides a re-focusing of the test applieddA Security.Paragraph 36 constitutes a
narrower reading of theffectivenesgationale. In the next case the Court explicitlppid the reasoning advanced
in Lemmengut accepts the application of the notificationdaiive in litigation between two contracting pastia
which, at first glance, the State had no involvemen

Unilever Italia SpAv Central Food SpA(Case C-443/98)
[2000] ECR 1-7535, Court of Justice of the Europ€ammunities

Unilever had supplied Central Food with a quamnityirgin olive oil. Central Food rejected the gsodn the basis
that they were not labelled in accordance withleaviant Italian law. This law had been notified be Commission
but Italy had not observed the Directive's 'staitidsbligation, which required it to wait a defidgeriod before
bringing the law into force. The Court treated loleaf the 'standstill' obligation as indistinguiblea for these
purposes from outright failure to notify (which wee nature of the default in bo@IA Securityand Lemmens).
Unilever submitted that the law should not be apland sued Central Food under the contract foptice of

the goods.

[46] ... in civil proceedings of that nature, apgtion of technical regulations adopted in bredchrticle 9 of Directive
83/189 may have the effect of hindering the usaanketing of a product which does not conform tséhregulations.

[47] That is the case in the main proceedings,eseqplication of the Italian rules is liable to d¢ém Unilever in
marketing the extra virgin olive oil which it offefor sale.

[48] Next, it must be borne in mind that, @A Security the finding of inapplicability as a legal conseqcerof
breach of the obligation of notification was maderésponse to a request for a preliminary rulingirg from
proceedings between competing undertakings baseatonal provisions prohibiting unfair trading.

[49] Thus, it follows from the case law of the Cotirat the inapplicability of a technical regulatiavhich has not
been notified in accordance with Article 8 of Ditige 83/189 can be invoked in proceedings betwedividuals
for the reasons set out in paragraphs 40 to 4disfjudgment. The same applies to non-compliandé e
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obligations laid down by Article 9 of the same diree, and there is no reason, in that connectmireat disputes
between individuals relating to unfair competitias in theCIA Securitycase, differently from disputes between
individuals concerning contractual rights and odigns, as in the main proceedings.

[50] Whilst it is true, as observed by the Italiand Danish Governments, that a directive cannatseff impose
obligations on an individual and cannot therefagadldied on as such against an individual (see Ce&H92Faccini
Dori [1994] ECR 1-3325, paragraph 20), that case-lavsdme apply where non-compliance with Article 8Aaticle
9 of Directive 83/189, which constitutes a subs#mirocedural defect, renders a technical regufaiidopted in
breach of either of those articles inapplicable.

[51] In such circumstances, and unlike the caseooftransposition of directives with which the ctese cited by
those two Governments is concerned, Directive 88Hd@es not in any way define the substantive sobpke legal
rule on the basis of which the national court nuestide the case before it. It creates neithersigbt obligations for
individuals.

[52] In view of all the foregoing considerationketanswer to the question submitted must be thatianal court is
required, in civil proceedings between individuedsicerning contractual rights and obligations,etimse to apply a
national technical regulation which was adoptedrdua period of postponement of adoption prescribefirticle 9
of Directive 83/189.

NOTE: This isnot horizontal direct effect. The Directive did not ioge an obligation on Central Food. The contract
with Unilever imposed the obligation. This seemsbthe Court's point in para 51. But the invocatad the
Directive completely changed the legal positiont thad appeared to prevail between the two partieeuthe
contract. It transplanted the commercial risk.

Advocate-General Jacobs had argued vigorouslysiOpinion inUnilever thatlegal certainty would be damaged by a
finding that the notification Directive be relevdatthe status of the contractual claim betweevapei parties.

ADVOCATE-GENERAL JACOBS:

[99] . . . The fact that a Member State did not pbnwith the procedural requirements of the dinegtas such
should not, in my view, entail detrimental effefdsindividuals.

[100] That is, first, because such effects wouldlifécult to justify in the light of the principlef legal certainty. For
the day-to-day conduct of trade, technical regohetiwhich apply to the sale of goods must be cleamd readily

identifiable as enforceable or as unenforceablthobigh the present dispute concerns a relativebllsyuantity of

bottled olive oil of a value which may not affebetfinances of either Unilever or Central Foodrig drastic extent,
it is easy to imagine an exactly comparable caselning highly perishable goods and sums of monédyctv

represent the difference between prosperity and fari one or other of the parties concerned. Ineptte avoid

difficulties in his contractual relations, an indival trader would have to be aware of the existeofk Directive

83/189, to know the judgment @IA Securityto identify a technical regulation as such, anddtablish with certainty
whether or not the Member State in question hadotiechwith all the procedural requirements of tirective. The last
element in particular might prove to be extremefficdilt because of the lack of publicity of theggedure under the
directive. There is no obligation on the Commisgmpublish the fact that a Member State has edtifir failed to notify

a given draft technical regulation. In respecthef standstill periods under Article 9 of the dinegtthere is no way for
individuals to know that other Member States haiggéred the six-month standstill period by delivgrdetailed

opinions to the Commission. Similarly, the Comnaissis also not required to publish the fact thdias informed a
Member State of intended or pending Community letis.

[101] The second problem is possible injusticdailfire to notify were to render a technical retjata unenforceable in
private proceedings an individual would lose a aasehich such a regulation was in issue, not beead his own failure to
comply with an obligation deriving from Communitgw, but because of a Member State's behaviour.e€Cbeomic
survival of a firm might be threatened merely fog sake of the effectiveness of a mechanism destgreontrol Member
States' regulatory activities. That would be se@jmhdently of whether the technical regulationuastjon constituted an
obstacle to trade, a measure with neutral effattsaale, or even a rule furthering trade. The oatiyess for a trader in
such a situation would be to bring ex post a hazerénd costly action for damages against a MeBtiage. Nor is there
any reason for the other party to the proceedinggdfit, entirely fortuitously, from a Member Stat failure to comply
with the directive.

[102] It follows, in my view, that the correct sttin in proceedings between individuals is a suibts& solution. The
applicability of a technical regulation in procesgh between individuals should depend only ondtapatibility with
Article 30 [now 28: Chapter 11 of this book] of fheeaty. If in the present case Italian Law No 8@fhplies with Article
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30, | can see no reason why Central Food, whiclenrstehdably relied on the rules laid down in tladah statute book,
should lose the case before the national coutioifiever, Italian Law No 313 infringes Article 3tet the national court
should be obliged to set the Law aside on thatrgtou

[103] | accordingly conclude that as against aividdal another individual should not be able tly @ a Member State's
failure to comply with the requirements of Direeti®3/189 in order to set aside a technical regulati

NOTE: Plainly these anxieties did not move the €aublnilever.It did not follow the Advocate-General and it did
not limit the matter to resolution under Article g 30) EC, concerning the free movement of gotidsccepted
the incidental effect of the notification Directie@ the contractual claim. This thrusts EC law @frket integration
deep into national contract law in so far as pevadmpliance with technical standards is at sthkéhe next case
the Court nonetheless adopts an additional lineeasoning which may be capable of providing a b&sis
softening some of the harsh commercial uncertdikgly to flow from the principle that technicalestdards may
be treated as unenforceable by national courtseifréquirements of the notification Directive ace abserved bv
the State.

Sapod Audicv Eco-Emballages SACase C-159/00)
[2002] ECR 1-5031, Court of Justice of the Euroggammunities

[49] ... it should be observed, first, that acaogdio settled case law Directive 83/189 must berjineted as meaning that
a failure to observe the obligation to notify laidwn in Article 8 of that directive constitutes abstantial procedural
defect such as to render the technical regulatiogsestion inapplicable and thus unenforceablénagmdividuals (see,
in particular,CIA Security Internationapharagraphs 48 and 54, dremmengparagraph 33).

[50] Second, it should be borne in mind that adogrdo the case law of the Court the inapplicabitif a technical
regulation which has not been notified to the Cossion in accordance with Article 8 of Directive 839 may be-
invoked in legal proceedings between individualsoemning,inter alia, contractual rights and duties (Sdailever,
paragraph 49).

[51] Accordingly, if the national court were to @émpret the second paragraph of Article 4 of Dedteed2-377 as
establishing an obligation to apply a mark or lahetl, hence, as constituting a technical regulatighin the
meaning of Directive 83/189, it would be incumbent that court to refuse to apply that provisionthie main
proceedings.

[52] It should, however, be observed that the goastf the conclusions to be drawn in the main pextings
from the inapplicability of the second paragraphAaficle 4 of Decree No 92-377 as regards the sgvef the
sanction under the applicable national law, sucidkty or unenforceability of the contract betwe8apod and
Eco-Emballages, is a question governed by natilawglin particular as regards the rules and prilesipf contract
law which limit or adjust that sanction in orderrender its severity proportionate to the particalafect found.
However, those rules and principles may not be fagsurable than those governing similar domestitoas
(principle of equivalence) and may not be frameduch a way as to render impossible in practiceetercise
of rights conferred by Community law (principle efffectiveness) (seednter alia, Case 33/76Rewev
Landwirtschaftskammer fur das Saarlafi®76] ECR 1989, paragraph 5, and Joined Cases/3®-5thd C-53/99
Camorotto and Vignon@001] ECR 1-1395, paragraph 21).

NOTE: The principles of equivalence and effectivenenentioned in para 52, were examined above apteh 4,
p.122 above. With reference to relevant nationkson remedies with which you are familiar, coesidthat they
may mean in the context sketched by the Court ia pa ofSapod Audic.

In conclusion, none of these decisions on 'incidleetffect overturns the Court's long-standing agin of the
horizontal direct effect of Directives. After al none of these cases did a Directive impose dgaihin directly
on a private party. However these decisions do deitnate that the legal position of private partieay be
prejudicially affected by the lurking presence of animplemented Directive of which they may be eetty
unaware.

* QUESTION

The Court's case law places a sharp distinctiowdsst the horizontal direct effect of Directives (@his not
allowed) and the 'incidental’ effect of Directivefsprivate parties (which is allowed). Is this distion fair?

SECTION 5: THE PRINCIPLE OF INDIRECT EFFECT, OR THE OBLIGATION OF ‘CONFORM-
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INTERPRETATION’

The previous section questioned the extent to wthiehrejected notion that Directives may exert zwrtal direct
effect can be rationally sealed off from the pheeoon of incidental effect. But however one chodsesategorize
the horizontal direct effect/incidental effect cdae, and however one defines the 'State' for tivpgses of fixing
the outer limits of 'vertical' direct effect (Cak&2/84Marshall, p.136 above), an unavoidable anomaly taints the law
governing the scope of the direct effect of Dineesi. Consider the sex discrimination Directivesa Btate has failed
to implement a Directive properly, then, providéaittthe standarfan Gend en LoofCase 26/62) 'test' for direct
effect is met by the provision in question, a Statwloyee can rely on the direct effect of the Etike (vertical direct
effect). A private employee cannot (horizontal direffect). So, in the UK, where Directive 76/20fi Equal
Treatment of the Sexes was not properly implememidisne, Ms Marshall (above), a State employeecsaded in
relying on Community law, whereas Ms Duguke VGEC Relianc988] 2WLR359, [1988] 1 All ER 626), who was
making the same complaint, failed, for she happénde a private sector employee.

The UK had made this point Marshall (Case 152/84) as a reasonygthholdingdirect effect, but its objections were
swept aside by the Court in para 51 of the judgnfprit38 above). Yet the anomaly is real, even & @ourt's
refusal to permit a recalcitrant State to benefitf pointing it out is understandable. SubmissiorBon (Case C-
91/92, p.141 above) urged the Court to eliminate dmomaly byextendingdirect effect, but these were not
successful.

The European Court's contribution to the resolutdrihis anomaly first began to take shape/en Colson and
Kamannv Land Nordrhein-WestfalefCase 14/83) anHarz vDeutsche TradagCase 79/83). Mention is made of Case
14/83 in para 41 of the judgment iharshall at p.137 above, but the Court's approach in the daserves careful
separate attention.

Von Colson and Kamanw Land Nordrhein-WestfalenCase 14/83)
[1984] ECR 1891, [1986] 2 CMLR 430, Court of Justaf the European Communities

The case was a preliminary reference from Germang, concerned that fertile source of litigatiore tBqual
Treatment Directive 76/207. The issue was desciilyetie Court as follows:

[2] Those questions were raised in the course otgmdings between two qualified social workers,irgalyon

Colson and Elisabeth Kamann, and the Land Norditastfalen. It appears from the grounds of the ofde

reference that Werl prison, which caters exclugiier male prisoners and which is administered g tand

Nordrhein-Westfalen, refused to engage the plé&niif the main proceedings for reasons relatinth&r sex. The
officials responsible for recruitment justified theefusal to engage the plaintiffs by citing thelplems and risks
connected with the appointment of female candidatesfor those reasons appointed instead male dztedi who
were however less well-qualified.

[3] The Arbeitsgehcht Hamm held that there had k@#isarimination and took the view that under Gerrtaam the
only sanction for discrimination in recruitmentdsmpensation for 'Vertrauens-schaden’, namelydbg incurred
by candidates who are victims of discriminationaassult of their belief that there would be nocdisination in
the establishment of the employment relationshighS ompensation is provided for under Paragraghe§2) of the
Burgerliches Gesetzbuch.

[4] Under that provision, in the event of discriration regarding access to employment, the empisyl@ble for
'damages in respect of the loss incurred by thekevoas a result of his reliance on the expectatltat the
establishment of the employment relationship wawd be precluded by such a breach [of the prinaiplequal
treatment]'. That provision purports to implemeou@cil Directive No 76/207.

[5] Consequently the Arbeitsgericht found that, enGerman law, it could order the reimbursemeny afil the
travel expenses incurred by the plaintiff von Cal$o pursuing her application for the post (DM 7.2@d that it
could not allow the plaintiffs' other claims.

Von Colson's objection centred on Article 6 of biesctive:

[18] Article 6 requires Member States to introdurd® their national legal systems such measureseasecessary to
enable all persons who consider themselves wrohgetiscrimination 'to pursue their claims by judicprocess'. It
follows from the provision that Member States agquired to adopt measures which are sufficientfgative to
achieve the objective of the directive and to eashat those measures may in fact be relied orrédie national
courts by the persons concerned. Such measuresneiage, for example, provisions requiring the eoyglr to
offer a post to the candidate discriminated againgfiving the candidate adequate financial comatims, backed
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up where necessary by a system of fines. Howewernditective does not prescribe a specific sanciibleaves
Member States free to choose between the diffsmutions suitable for achieving its objective.

Was this adhered to in the German legal order?ddwet's approach was markedly different from stachddirect
effect’ analysis:

[22] It is impossible to establish real equality afportunity without an appropriate system of semst That
follows not only from the actual purpose of theediive but more specifically from Article 6 therewhich, by
granting applicants for a post who have been dispated against recourse to the courts, acknowtetgg those
candidates have rights of which they may avail thelires before the courts.

[23] Although, as has been stated in the reply uesfion 1, full implementation of the directive doeot require any
specific form of sanction for unlawful discriminadi, it does entail that that sanction be such agutrantee real
and effective judicial protection. Moreover it madso have a real deterrent effect on the empldyéollows that
where a Member State chooses to penalize the brehthe prohibition of discrimination by the awad
compensation, that compensation must in any eveatlequate in relation to the damage sustained.

[24] In consequence it appears that national pimvsslimiting the right to compensation of persevigo have been
discriminated against as regards access to empidytoea purely nominal amount, such as, for examible

reimbursement of expenses incurred by them in gdtibgitheir application, would not satisfy the regments of an
effective transposition of the directive.

[25] The nature of the sanctions provided for i@ Federal Republic of Germany in respect of disoation regarding
access to employment and in particular the questiwther the rule in Paragraph 611a (2) of the &liches Gesetzbuch
excludes the possibility of compensation on théslmighe general rules of law were the subjetegthy discussion before
the Court. The German Government maintained iroteeprocedure that that provision did not necélgsaxclude the
application of the general rules of law regardingipensation. It is for the national court aloneule on that question
concerning the interpretation of its national law.

[26] However, the Member States' obligation aridnogn a directive to achieve the result envisaged by thective and

their duty under Article 5 of the Treaty to také abpropriate measures, whether general or paatictd ensure the
fulfilment of that obligation, is binding on all éhauthorities of Member States including, for nmatteithin their

jurisdiction, the courts. It follows that, in apply the national law and in particular the prowisiof a national law
specifically introduced in order to implement Diree No 76/207, national courts are required terpret their national
law in the light of the wording and the purposett@ directive in order to achieve the result reférto in the third
paragraph of Article 189.

[27] On the other hand, as the above considerasioow, the directive does not include any uncarmiliand sufficiently
precise obligation as regards sanctions for diggation which, in the absence of implementing messadopted in good
time may be relied on by individuals in order teait specific compensation under the directive,revltieat is not provided
for or permitted under national law.

[28] It should, however, be pointed out to the arai court that although Directive No 76/207/EE®, the purpose of
imposing a sanction for the breach of the proloibitf discrimination, leaves the Member States tiveghoose between
the different solutions suitable for achievingalgective, it nevertheless requires that if a Men@iate chooses to penalize
breaches of that prohibition by the award of corsp#an, then in order to ensure that it is effectnd that it has a
deterrent effect, that compensation must in anyiteve adequate in relation to the damage sustainéanust therefore
amount to more than purely nominal compensatioh aag¢for example, the reimbursement only of theeeses incurred
in connection with the application. It is for thational court to interpret and apply the legistatedopted for the
implementation of the directive in conformity witte requirements of Community law, in so far as given discretion to
do so under national law.

NOTE: J. Steiner, (1985) 101 LQR 491, observedttmatecision marks 'a subtle but significant cleaofydirection’
in the European Court's approach to the enfordéalbil EEC Directives before national courts'. Poriis, (1989)
JBL 233, at p.241, suggested that 'if national giadies respond positively to this exhortation lfion Colson]
something approaching horizontal direct effect rbayachieved by a circuitous route'. B. Fitzpatr{@@89) 9 OJLS
336, at p.346, refers t¥on Colsonhaving established a principle of 'indirect effemtid suggests that ‘it may
effectively bridge the gap between vertical andzwntal direct effect'.

* QUESTION
To what extent do you think th¥on Colsonapproach offers a route for resolving the anomabésthe
horizontal/vertical direct effect distinction whigmerges from the Court's rulingharshall (Case 152/84)?
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NOTE: In theVon ColsonCase 14/83) judgment itself, one can pick out irtged contradictions in respect of the
national court's task of 'conform-interpretatigrét@ 28). Compare the second sentence of paratBéhe more
gualified statement in the concluding sentencehef@ourt's ruling in answer to the questions ref@éitio above.
The next two cases are both worthy of examinatiomfthe perspective of clarifying the ambit\één Colson
(Case 14/83).

Offic/er vanJust/tie v Kolpinghuis Nijmegen(Case 80/86)
[1987] ECR 3969, Court of Justice of the Europeam@unities

A criminal prosecution was brought against a cafaer for stocking mineral water which was in faghgly
fizzy tap water. The Dutch authorities sought tpmeament the basis of the prosecution by relyinglefinitions of
mineral water detrimental to the defendant whichieneontained in a Directive which had not been anmgnted
in The Netherlands. A preliminary reference was endthe European Court.

The Court ruled that 'a national authority may rely, as against an individual, upon a provisionaobDirective
whose necessary implementation in national law matsyet taken place'. It then turned to the thitesgiion
referred to it:

[11 ] The third question is designed to ascertaw far the national court may or must take accadira directive as
an aid to the interpretation of a rule of natiolaa.

[12] As the Court stated in its judgment of 10 AptB84 in Case 14/8%on Co/son andKkamannv Land
Nordrhein-Westfale1984] ECR 1891, the Member States' obligationimgisrom a directive to achieve the
result envisaged by the directive and their dutgdarnArticle 5 of the Treaty to take all appropriabeasures,
whether general or particular, to ensure the fuldiht of that obligation, is binding on all the aariies of
Member States including, for matters within theirigdiction, the courts. It follows that, in appigi the national
law and in particular the provisions of a natiolaal specifically introduced in order to implemehetdirective,
national courts are required to interpret theirigrel law in the light of the wording and the puspoof the
directive in order to achieve the result referedhtthe third paragraph of Article 189 of the Tyea

[13] However, that obligation on the national cotatrefer to the content of the directive when ripteting the
relevant rules of its national law is limited byetgeneral principles of law which form part of Coomity law and in
particular the principles of legal certainty andwretroactivity. Thus the Court ruled in its judgmef 11 June 1987
in Case 14/86 Preto So/6 v X [1987] ECR 2545 that a directive canndtigelf and independently of a national
law adopted by a Member State for its implementatlmave the effect of determining or aggravating lthbility

in criminal law of persons who act in contraventarthe provisions of that directive.

[14] The answer to the third question should thenefbe that in applying its national legislatiorceurt of a
Member State is required to interpret that legistatn the light of the wording and the purposeta directive in
order to achieve the result referred to in thedtiparagraph of Article 189 of the Treaty, but sdiive cannot, of
itself and independently of a law adopted for itpliementation, have the effect of determining agragating the
liability in criminal law of persons who act in doavention of the provisions of that directive.

NOTE: The Court is anxious to emphasise the impaeaof preserving legal certainty and protectirgsomable
expectations. See also Case C-16&8{2&ano Arcarg1996] ECR 1-4705.

Marleasing SAv La Comercial International de Alimentation SACase C-106/39)
[1990] ECR 1-4135, Court of Justice of the Europ@ammunities

The case arose out of a conflict between the Spadiigl Code and Community Company Law Directiv8/i51)
which was unimplemented in Spain. The litigationswsetween private parties, which, followiigrshall (Case
152/84), ruled out the direct effect of the Dirgeti The European Court explained the national touwlity of
interpretation in the following terms:

[8]... [T]he Member States' obligation arising frardirective to achieve the result envisaged bydihective and
their duty under Article 5 of the Treaty to takéadpropriate measures, whether general or paatictd ensure the
fulfilment of that obligation, is binding on all ¢hauthorities of Member States including, for nratt@ithin their
jurisdiction, the courts. It follows that, in applg national law, whether the provisions in questwere adopted
before or after the directive, the national coatted upon to interpret it is required to do sofarsas possible, in
the light of the wording and the purpose of theeclive in order to achieve the result pursued [y l#iter and
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thereby comply with the third paragraph of Arti¢lg9 of the Treaty.

NOTE: The obligation imposed on national courtd/iarleasing(Case C-108/89) has a firmer feel than tha¥ am
Colson(Case 14/83, p.152 above). See J. Stuyck and Rndky(1991) 28 CMLRev205.

The Court also confirmed the obligation of symp#thmterpretation that is cast on national cobstssirtue of what
was Article 5 and is now Article 10 EC post-Amsemdin its ruling inPaola Faccini Dori(Case C-91/92). Even
though Ms Dori was not able to rely directly on thrimplemented Directive in proceedings involvimgpther private
party (p.141 above), she was entitled to expedt tia national court would not simply ignore therdzitive in
applying national law.

Paola Faccini Doriv Recreb Sri{Case C-91/92)
[1994] ECR 1-3325, Court of Justice of the Europ€ammunities

[26] It must also be borne in mind that, as ther€bas consistently held since its judgment in ClaB83Von Colson
and Kamannv Land Nordrhein-Westfalefl984] ECR 1891, paragraph 26, the Member Statalgjaiion arising
from a directive to achieve the result envisagedhaydirective and their duty under Article 5 oé tlireaty to take
all appropriate measures, whether general or peatic is binding on all the authorities of Membetai8s,
including, for matters within their jurisdictiorhe courts. The judgments of the Court in Case G880 arleasing
v La Comercial Internacional de Alimentati¢ft990] ECR 1-4135, paragraph 8, and Case C-334/88ner Miretv
Fonda de Garantia Salahdll993] ECR 1-6911, paragraph 20, make it clear, thden applying national law,
whether adopted before or after the directive,tgonal court that has to interpret that law micstso, as far as
possible, in the light of the wording and the pw@®f the directive so as to achieve the resuiaé in view and
thereby comply with the third paragraph of Arti¢9 of the Treaty.

NOTE: The logic of this reasoning leads to the dasion that the Community law obligations pertagito the
absorption of a Directive into the national legadler are enduring, and do not come to an end omittextive's
transposition ‘on paper' into national law. Thisngde clear in the next case.

Marks and Spencer pig Commissioners of Customs and Excige-62/00)
[2002] ECR 1-6325, Court of Justice of the Europ@ammunities

[24] ... it should be remembered, first, that theriber States' obligation under a directive to ashide result
envisaged by the directive and their duty underchetc of the EC Treaty (now Article 10 EC) to taddeappropriate
measures, whether general or particular, to erfaifilenent of that obligation are binding on allelauthorities of the
Member States, including, for matters within thgirisdiction, the courts (sednter alia, Case C-168/9%\rcaro

[1996] ECR 1-4705, paragraph 41). It follows thaiipplying domestic law the national court callgomto interpret
that law is required to do so, as far as possibl¢he light of the wording and purpose of the diree, in order to
achieve the purpose of the directive and therelmptp with the third paragraph of Article 189 of tB# Treaty
(now the third paragraph of Article 249 EC) (sa®,particular, Case C-106/8darleasing[1990] ECR 1-4135,
paragraphs, and Case C-3349adgner Miref1993] ECR 1-6911, paragraph 20).

[25] Second, as the Court has consistently heldneter the provisions of a directive appear, sasatheir subject-
matter is concerned, to be unconditional and gefiity precise, they may be relied upon beforerthgonal courts
by individuals against the State where the lateer failed to implement the directive in domestio lay the end of
the period prescribed or where it has failed tolémgent the directive correctly (seiater alia, Case 8/81Becker

[1982] ECR 53, paragraph 25; Case 103/88 Pr&estanzd1989] ECR 1839, paragraph 29; and Case C-31d#As

[1999] ECR 1-3143, paragraph 21).

[26] Third, it has been consistently held that iempéntation of a directive must be such as to erigiepplication in
full (see to that effect, in particular, Case C/®¥/Commissiorv Germany[1999] ECR [|-5087, paragraph 31, and
Case C-214/9€ ommissiov Greece [2000] ECR 1-9601, paragraph 49).

[27] Consequently, the adoption of national measemrectly implementing a directive does not estdlie effects
of the directive. Member States remain bound alstual ensure full application of the directive evafier the

adoption of those measures. Individuals are thezedatitled to rely before national courts, agathst State, on the
provisions of a directive which appear, so faresrtsubject-matter is concerned, to be unconditiand sufficiently

precise whenever the full application of the dinextis not in fact secured, that is to say, notyowhere the

directive has not been implemented or has beenemmhted incorrectly, but also where the nationahsuees

correctly implementing the directive are not beapgplied in such a way as to achieve the resulttstdugit.

[28] As the Advocate General noted in point 40 isf @pinion, it would be inconsistent with the Cormmity legal
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order for individuals to be able to rely on a dtree where it has been implemented incorrectly it to be able
to do so where the national authorities apply tladiomal measures implementing the directive in axmea
incompatible with it.

NOTE: The scope of the obligation to interpret oadil law in conformity with a Directive was takerstep further
in the next case. However, the Court did not helptabilize and clarify the State of the law byawiucing textual
anomalies into its ruling.

Centrosteel Sriv Adipol GmbH(Case C-456/98)
[2000] ECR 1-6007, Court of Justice of the Europ€ammunities

[15] It is true that, according to settled case t#wthe Court, in the absence of proper transpsitito national law,
a directive cannot of itself impose obligationsiodividuals (Case 152/8Mlarshall v Southampton an8outh-West
Hampshire Health Authoritj1986] ECR 723, paragraph 48, and Case C-9E&2ini Donv Recreb[1994] ECR I-
3325, paragraph 20).

[16] However, it is also apparent from the case l@wthe Court (Case C-106/89arleasingv La Comercial
Internacional de Alimentatiofl990] ECR 1-4135, paragraph 8; Case C-33agfjner Miretv Fondo deGarantia
Salarial[1993] ECR 1-6911, paragraph ZxcdniDor/, paragraph 26; and Joined Cases C-240/98244738 Oceano
Grupo Editorial v SalvatEd/tores [2000] ECR 1-4941, paragraph 30) that,nwvapplying national law, whether
adopted before or after the directive, the nati@oairt that has to interpret that law must do sdfiaa as possible, in
the light of the wording and the purpose of thedive so as to achieve the result it has in vied/thereby comply
with the third paragraph of Article 189 of the E@aty (now the third paragraph of Article 249 EC).

[17] Where it is seised of a dispute falling withthre scope of the Directive and arising from famstdating the
expiry of the period for transposing the Directitlee national court, in applying provisions of datie law or
settled domestic case law, as seems to be thdrcése main proceedings, must therefore intergrat kaw in such
a way that it is applied in conformity with the araf the Directive...

The reference in para 17 to the application oftlesgtdomestic case law' in conformity with the aiofsthe
Directive is striking. However, this phrase is rmgsfrom the formal ruling.

Council Directive 86/653/EEC of 18 December 198@tmncoordination of the laws of the Member Sta¢deting to
self-employed commercial agents precludes natitegitlation which makes the validity of an agenonicact
conditional upon the commercial agent being entéretie appropriate register. The national coutidsnd, when
applying provisions of domestic law predating osfalating the said Directive, to interpret thosevisions, so far
as possible, in the light of the wording and pugpokthe Directive, so that those provisions amgdiad in a manner
consistent with the result pursued by the Directive

NOTE: In its subsequent ruling /XA Royal BeigéCase C-386/00 [2002] ECR1-2209) the Court refeevqalicitly to
its own ruling inCentrostee(Case C-456/98), but cited only paragraphs 15 &nadt 17!

This peculiarity was not addressed directly by @wairt in the next case, but the Court did takedpgortunity to
refer toCentrosteelind to revisit its view of the nature of the obtiga imposed on national judges.

Bernhard Pfeifferv Deutsches Rotes Kreydoined Cases C-397/01 to C-403/01)
Judgment of 5 October 2004, Court of Justice oBhmpean Communities

The litigation, originating before German labouruds, concerned matters falling within the scopeDakctive
89/391 on health and safety at work and Directi®€1®4 on the organization of working time. Afteméirming its
long-standing refusal to accept that Directives eapable of application in litigation before na@brcourts
exclusively involving private parties - that is, horizontal direct effect -the Court insisted:

[111] It is the responsibility of the national ctaiin particular to provide the legal protectioniethindividuals
derive from the rules of Community law and to eedinat those rules are fully effective.

[112] That isa fortiori the case when the national court is seised of putBsconcerning the application of
domestic provisions which, as here, have been figalyi enacted for the purpose of transposingradlive intended
to confer rights on individuals. The national commst, in the light of the third paragraph of Ai@49 EC, presume
that the Member State, following its exercise @& thiscretion afforded it under that provision, e intention of
fulfilling entirely the obligations arising from ¢hdirective concerned (see Case C-33¥&#jner Miret[ 93] ECR
1-6911, paragraph 20).
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[113] Thus, when it applies domestic law, and irtipalar legislative provisions specifically adogtior the purpose
of implementing the requirements of a directivee thational court is bound to interpret national ,law far as
possible, in the light of the wording and the pwof the directive concerned in order to achiéneréesult sought
by the directive and consequently comply with thiedt paragraph of Article 249 EC (see to that dffeter alia,
the judgments cited above Won Co/sonand Kamannparagraph 26; /War/easing, paragraph 8, Batini Dor/,
paragraph 26; see also Case C-6BMIV[1999] ECR I-905, paragraph 22; Joined Cases C3840/C-244/98ceano
Grupo Editorial and SalvaEd/tores [2000] ECR 1-4941, paragraph 30; and ©x4€8/01Adidas-Salomon and
Adidas Benelu2003] ECR I-OOO0O, paragraph 21).

[114] The requirement for national law to be intefed in conformity with Community law is inhereint the
system of the Treaty, since it permits the naticwlrt, for the matters within its jurisdiction, &msure the full
effectiveness of Community law when it determinles tlispute before it (see, to that effect, Caseé6@0I Mau
[2003] ECR 1-4791, paragraph 34).

[115] Although the principle that national law must interpreted in conformity with Community lawnogrns
chiefly domestic provisions enacted in order to lenpent the directive in question, it does not dntm
interpretation merely of those provisions but regsithe national court to consider national lavaaghole in
order to assess to what extent it may be appliesssuot to produce a result contrary to that sobghhe directive
(see, to that effecGarbonari[Case C-131/97], paragraphs 49 and 50).

[116] In that context, if the application of integpative methods recognised by national law enalilesertain
circumstances, a provision of domestic law to bestaed in such a way as to avoid conflict withtheorule of domestic
law or the scope of that provision to be restri¢gtethat end by applying it only in so far as ic@mpatible with the rule
concerned, the national court is bound to use thetbods in order to achieve the result soughthéylirective.

[117] In such circumstances, the national courerwhearing cases which, like the present procegdfatj within the
scope of Directive 93/104 and derive from factdgmisng expiry of the period for implementing theedtive, must, when
applying the provisions of national law specifigatitended to implement the directive, interpreisth provisions so far as
possible in such a way that they are applied irffoconity with the objectives of the directive (s¢e,that effect, the
judgment in Case C-456/98 Centrostee/[2000] EQBOEGparagraphs 16 and 17).

[118] In this instance, the principle of interpt&ma in conformity with Community law thus requirthee referring court to
do whatever lies within its jurisdiction, havinggeed to the whole body of rules of national lawetsure that Directive
93/104 is fully effective, in order to prevent timaximum weekly working time laid down in ArticleZj(of the directive
from being exceeded (see, to that effect, \Warigaparagraphs 7 and 13).

[119] Accordingly, it must be concluded that, whezaring a case between individuals, a nationak covequired, when
applying the provisions of domestic law adoptedtif@r purpose of transposing obligations laid dowrakdirective, to
consider the whole body of rules of national lawl #minterpret them, so far as possible, in thiet lf the wording and
purpose of the directive in order to achieve acaue consistent with the objective pursued by ilestilze. In the main
proceedings, the national court must thus do wieates within its jurisdiction to ensure that threaximum period of
weekly working time, which is set at 48 hours byide 6(2) of Directive 93/104, is not exceeded.

The assertion in para 114 that the principle offeon-interpretation is 'inherent in the system loé (Treaty' is
strikingly bold. However, this cements a direct wection between this principle and the Court's ifigdin
Francovich(Cases C-6/90 & C-9/90) that a State may be litdlelamage caused to individuals as a result cidbre
of EC law. That judgment too locates the princggeinherent in the system of the Treaty' (paraf3Be judgment in
Francovich,p.162 below).

If the obligation cast on national courts is inhtri@ the system of the Treaty it is not to be goed to the impact of
Directives. A Regulation is directly applicable buay in some circumstances leave room for necessaignal
implementation (for example in fixing penaltiestire event of infringement). In Case C-60R@lexjudgment of 7
January 2004 the Court transposed the principlEaiform-interpretation' from the sphere of Direet to the
context of a Regulation of this type. It statedtthtional courts are required to interpret thetional law within
the limits set by Community law, in order to actaete result intended by the Community rule in goe's referring
to Case C-106/8Marleasing[1990] ECR 1-4135 (para 59 of the ruling Rolex).However, the Court accepted the
relevance of principles of legal certainty and oh#retroactivity in criminal matters, which precikudn EC act from
determining or aggravating the liability in criminiaw of persons who act in contravention of itoysions,
referring to Case C-168/9%rcaro[1996] ECR 1-4705, mentioned at p. 155 above.
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Cases and Materials on EU Law (8 Edition)
Stephen Weatherill
OUP 2007

Pps 59-66 (Extracts): Proportionality

The principle of proportionality is not spelled aatthose terms in the EC Treaty. But Article 5¢&ptures the
concept.

ARTICLE 5(3) EC
Any action by the Community shall not go beyondtwghaecessary to achieve the objectives of theafjr

This statement is amplified by the Protocol attache the EC Treaty on the application of the pples of
subsidiarity and proportionality, which, admittedily more concerned to elucidate the former priedipan the latter.

NOTE: Article 5(3) is a relative newcomer to the E@aty. It was inserted by the Maastricht Treatg &herefore
entered into force only in 1993 (p.9 above). Then€Cbad long before already developed proportibyals a basis
for checking the exercise of power in the Commur8g Article 5(3) clearly establishes the shapéhefprinciple,
but it is the Court's case law that amplifies wibait stake in applying the principle of proporatity.

The following case arose before English courtseiched the European Cowit the Article 234 preliminary
reference procedure which allows national courtotmperate with the Community Court and is discdisgseChapter
7. It allows the European Court to answer questaimsut Community law referred to it by a nationau. The
European Court took the opportunity in this casmsist that Community legislation must confornthe principle of
proportionality.

R v Intervention Board,exports Man (Sugar) Ltd(Case 181/84)
[1985] ECR 2889, Court of Justice of the Europeam@unities

The case involved the sugar market, which is regdldy Community legislation administered at nalolevel.
Man, a British sugar trader, submitted to the heation Board, the regulatory agency, tendersterexport of sugar
to States outside the Community. It lodged seasivith a bank. Under relevant Community legistatidan ought
to have applied for export licences by noon on Zust 1983. It was nearly four hours late, becadsiés mwn
internal staff difficulties. The Board, acting puasit to Community Regulation 1880/83, declaredsémurity forfeit.
This amounted to £1,670,370 lost by Man. Man cldirtteat this penalty was disproportionate; a smadireresulted
in a severe sanction. It accordingly institutedigiad review proceedings before the English courtgespect of the
Board's action and argued that the authorising CQamityn legislation was invalid because of its digwrdionate
effect. The matter was referred to the EuropeanrtGmder the preliminary reference procedure. Maalsmission
was explained by the Court as follows:

[16] ... Man Sugar maintains that, even if it isguted that the obligation to apply for an expigsrice is justifiable,
the forfeiture of the entire security for failu@comply with that obligation infringes the prinlgpf proportionality,
in particular for the following reasons: the comgelsregulation unlawfully imposes the same perfaltyfailure to
comply with a secondary obligation - namely, théigztion to apply for an export licence - as foitfee to comply
with the primary obligation to export the sugareTdbligation to apply for an export licence coukl énforced by
other, less drastic means than the forfeiture efethtire security and therefore the burden impdéset necessary
for the achievement of the aims of the legislatibhe severity of the penalty bears no relationht nature of the
default, which may, as in the present case, bemimymal and purely technical.

The Court held:

[20] It should be noted that, as the Court heldsiudgments of 20 February 1979 (Case 1228i8toniv FORMA,

[1979] ECR 677) and of 23 February 1983 (Case 6Ra@moncoSAv FORMA,[1983] ECR 395), in order to
establish whether a provision of Community lawni<onformity with the principle of proportionalityis necessary
to ascertain whether the means which it employsappeopriate and necessary to attain the objestiught. Where
Community legislation makes a distinction betweeprianary obligation, compliance with which is nesay in

order to attain the objective sought, and a seagnolaligation, essentially of an administrative urat it cannot,
without breaching the principle of proportionalitgenalize failure to comply with the secondary gdifion as
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severely as failure to comply with the primary ghlion.

[21] It is clear from the wording of the abovementd Council and Commission regulations concerstagding
invitations to tender for exports of white sugagnf an analysis of the preambles thereto and flwnstatements
made by the Commission in the proceedings befareCiburt that the system of securities is intendsala all to
ensure that the undertaking, voluntarily entered Ioy the trader, to export the quantities of sugaespect of which
tenders have been accepted is fulfilled. The ttadebligation to export is therefore undoubtedlyp@mary
obligation, compliance with which is ensured by ithigal lodging of a security of 9 ECU per 100dgirams of sugar.

[22] The Commission considers, however, that tHeyation to apply for an export licence within eoshperiod, and
to comply with that time-limit strictly, is also grimary obligation and as such is comparable todthlgation to
export; indeed, it is that obligation alone whichagantees the proper management of the sugar mdrket
consequence, according to the Commission, faiuemply with that obligation, and in particulaidiae to comply
with the time-limit, even where that failure is nmval and unintentional, justifies the forfeituretb® entire security,
just as much as the total failure to comply witl grimary obligation to export justifies such a g@lgn

[23] In that respect the Commission contended, doting the written procedure and in the oral argonhpresented
before the Court, that export licences fulfil fa@parate and important functions:

(i) They make it possible to control the releast the market of sugar.

(i) They serve to prevent speculation.

(iif) They provide information for the relevant Camssion departments.

(iv) They establish the system of monetary comp®angamounts chosen by the exporter.

[24] As regards the use of export licences to @abritre release onto the world market of exporteghsuit must be
noted that the traders concerned have a periotvefiionths within which to export the sugar andGmnmunity
provision requires them to export it at regulaagsfered intervals. They may therefore releasdaeilt sugar onto the
market over a very short period. In those circumsta export licences cannot be said to have thieotlong effect
postulated by the Commission. That effect is guaesth though only in part, simply by staggering ithagtations to
tender.

[25] The Commission considers, secondly, that tiréefture of the entire security for failure to cpiy with the
time-limit for applying for an export licence makiegpossible to prevent traders from engaging iecsgation with
regard to fluctuations in the price of sugar anaxehange rates and accordingly delaying the swioniof their
applications for export licences.

[26] Even if it is assumed that there is a redd dEsuch speculation, it must be noted that Aetit?(c) of Regulation
No 1880/83 requires the successful tenderer totipayadditional security provided for in Article B3(of the same
regulation. The Commission itself recognised at tiearing that that additional security removes asi of
speculation by traders. It is true that at the ingahe Commission expressed doubts about thecanility of Article
13(3) before export licences have been issued. Menveven if those doubts are well founded, theramains that a
simple amendment of the rules regarding the payragain additional security, requiring for examphatt in an
appropriate case, the additional security shoulgdd during the tendering procedure, in other wpeVven before
the export licence has been issued, would makesisiple to attain the objective sought by meanshvianiould be
much less drastic for the traders concerned. Thenaent that the fight against speculation justifies contested
provision of Regulation No 1880/83 cannot theretmeeaccepted.

[27] With regard to the last two functions attriedtby the Commission to export licences, it is tthat those
licences make it possible for the Commission to iteoraccurately exports of Community sugar to ncenmber

countries, although they do not provide it with orant new information not contained in the tendard do not, in
themselves, guarantee that the export will actuakg place. It is also true that the export li@nmakes it possible
for the exporter to state whether he wishes theetaoy compensatory amounts to be fixed in advance.

[28] However, although it is clear from the foreggithat the obligation to obtain export licencedqens a useful
administrative function from the Commission's pahview, it cannot be accepted that that obligai®as important
as the obligation to export, which remains the m$sleaim of the Community legislation in question.

[29] It follows that the automatic forfeiture ofehentire security, in the event of an infringemsighificantly less

serious than the failure to fulfil the primary aation, which the security itself is intended tcaantee, must be
considered too drastic a penalty in relation togkport licence's function of ensuring the sounchaggment of the
market in question.

22



[30] Although the Commission was entitled, in tiderests of sound administration, to impose a timé-for the

submission of applications for export licences, fleealty imposed for failure to comply with thahé-limit should
have been significantly less severe for the traderserned than forfeiture of the entire securitgl & should have
been more consonant with the practical effectaioha failure.

[31 ] The reply to the question submitted must efeme be that Article 6(3) of Regulation No 1880483nvalid
inasmuch as it prescribes forfeiture of the endieeurity as the penalty for failure to comply witie time-limit
imposed for the submission of applications for ekpoences.

NOTE: A key element in the practical expressiontted principle of proportionality is the need to sha link

between the nature and scope of the measures aakkthe object in view. The next extract is takemf a case in
which a firm sought to show that a measure affedtelisproportionately and that it was accordingiyalid. The

issue arose in the coal and steel sector, andftinerthe provisions in question were found in tHeSE Treaty,
which has now expired. However, the Court explaitiesl nature of the principle of proportionality terms of
general application.

Valsabbiav Commission(Case 154/78)
[1980] ECR 907, Court of Justice of the Europeam@ainities

[117] It is now necessary to examine whether inwié the omissions established the obligations sagoupon the
undertakings cast disproportionate burdens uponag@icants which would constitute an infringemerftthe
principle of proportionality. In reply to the apgdints' allegations on this matter, the Commissiates that the
validity of a general decision cannot depend orettistence or absence of other formally independeaisions.

[118] That argument is not relevant in this case @@ Court must inquire whether the defects estadd imposed
disproportionate burdens upon the applicants, lgareégard to the objectives laid down by Decision96@/77. But
the Court has already recognised in its judgmen®#4fOctober 1973 in Case 5/7Balkan-Import-Exportv
Hauptzollamt Berlin-Packhdl973] ECR 1091, that 'In exercising their powen®g, Institutions must ensure that the
amounts which commercial operators are chargedhargreater than is required to achieve the aim i
authorities are to accomplish; however, it does mextessarily follow that that obligation must beaseed in
relation to the individual situation of any onetmarar group of operators'.

[119] It appears that, on the whole, the systerablished by Decision No 962/77 worked despite thessions
disclosed and in the end attained the objectivesueadl by that decision. Although it is true tha thurden of the
sacrifices required of the applicants may have laggmavated by the omissions in the system, thes dot alter the
fact that that decision did not constitute a dipprtionate and intolerable measure with regarthécaim pursued.

[120] In those circumstances, and taking into abersition the fact that the objective laid down bgcBion No
962/77 is in accordance with the Commission's dutgct in the common interest, and that a necessaryequence

of the very nature of Article 61 of the ECSC Treadythat certain undertakings must, by virtue offdpean
solidarity, accept greater sacrifices than othdte Commission cannot be accused of having imposed
disproportionate burdens upon the applicants.

NOTE: The nature of the Court's scrutiny is influed by the type of act subject to challenge. (8megxample,
Hermann, G., 'Proportionality and Subsidiarity' Ghin Barnard, C. and Scott, The Law of the Single European
Market (Oxford: Hart Publishing, 2002).) It was mentionaldove (p.43) that the UK's submission that Directiv
93/104 on Working Time violated the principle obportionality was rejected. The Court explainedrdie in the
following terms.

United Kingdomv Council (Case C-84/94)
[1996] ECR I-5755, Court of Justice of the Europ€ammunities

[57] As regards the principle of proportionalitiiet Court has held that, in order to establish wdreghprovision of
Community law complies with that principle, it mist ascertained whether the means which it emglmg/suitable
for the purpose of achieving the desired objectind whether they do not go beyond what is neces¢saghieve it
(see, in particular, Case C-426/G8rmany Council[1995] ECR [-3723, paragraph 42).

[58] As to judicial review of those conditions, hever, the Council must be aiiowed a wide discretioan area
which, as here, involves the legislature in maksuogial policy choices and requires it to carry complex
assessments. Judicial review of the exercise ofdisaretion must therefore be limited to examinmgether it has
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been vitiated by manifest error or misuse of powersvhether the institution concerned has manyfestceeded the
limits of its discretion.

There were no such flaws and consequently thefplkal. Notice that in Case 181/84 (p.59 above) \Bagar was
not complaining about a broad legislative choidee Tatter was more specific to its circumstancge€dse C-84/94
the Court's concession that the legislature bewallba ‘wide discretion' in areas of policy choiceams that the
principle of proportionality, though flexible antierefore a tempting addition to any challenge to\thlidity of a

Community act, is only infrequently held to havebeiolated where broad legislative choices areugmed. This is
well illustrated by revisiting a ruling already idered above.

R v Secretary of State forHealth, ex parte British American Tobacco (Investmig) Ltd and Imperial Tobacco
Ltd (Case C-491/01)

[2002] ECR 1-11543, Court of Justice of the Europ€ammunities

The validity of Directive 2001/37, which amended @axtended common rules governing tar yields anthings on

tobacco product packaging, was challenged in @& cAs explained above (p.51), the Court was eduaded that
an incorrect legal base had been chosen. The applared no better by alleging the measure vidl#te principle

of proportionality.

[122] As a preliminary point, it ought to be borimemind that the principle of proportionality, whigs one of the
general principles of Community law, requires thegasures implemented through Community provisibiasilsl be
appropriate for attaining the objective pursued mmidt not go beyond what is necessary to achiggedinter alia,

Case 137/89Maizena[1987] ECR 4587, paragraph 15; Case C-339%2M QImuhlen[1993] ECR 1-6473,
paragraph 15, and Case C-210kGerei Champignon Hofmeist@002] ECR 1-6453, paragraph 59).

[123] With regard to judicial review of the conditis referred to in the previous paragraph, the Caonity
legislature must be allowed a broad discretionrinagea such as that involved in the present casehventails
political, economic and social choices on its pani in which it is called upon to undertake comp@ssessments.
Consequently, the legality of a measure adoptethah sphere can be affected only if the measumanifestly
inappropriate having regard to the objective whiodl competent institution is seeking to pursue,(seéhat effect,
Case C-84/94Jnited Kingdomv Council[1996] ECR I-5755, paragraph 58; Case C-2335&tmanyv Parliament
and Council[1997] ECR 1-2405, paragraphs 55 and 56, and Ca$67(96 National Farmers' Union and Others
[1998] ECR 1-2211, paragraph 61).

[124] With regard to the Directive, the first, sadoand third recitals in the preamble thereto makdear that its
objective is, by approximating the rules applicahbl¢his area, to eliminate the barriers raisedlifferences which,
notwithstanding the harmonization measures alraadyted, still exist between the Member Statess |aggulations
and administrative provisions on the manufacturgsentation and sale of tobacco products and impleee
functioning of the internal market. In addition,ist apparent from the fourth recital that, in th&aiaing of that
objective, the Directive takes as a basis a higbllef health protection, in accordance with Agi@5(3) of the
Treaty.

[125] During the procedure various arguments ha@nlput forward in order to challenge the compléybof the
Directive with the principle of proportionality, gecularly so far as Articles 3, 5 and 7 are conee

[126] It must first be stated that the prohibitlaid down in Article 3 of the Directive on releagifor free circulation
or marketing within the Community cigarettes that bt comply with the maximum levels of tar, niogtiand
carbon monoxide, together with the obligation inggbon the Member States to authorise the impolt, asad
consumption of cigarettes which do comply with #hésvels, in accordance with Article 13(1) of thidotive, is a
measure appropriate for the purpose of attainiegottjective pursued by the Directive and one whietving regard
to the duty of the Community legislature to ensarhigh level of health protection, does not go belyahat is
necessary to attain that objective.

[127] Secondly, as pointed out in paragraph 85 apthe purpose of the prohibition, also laid dowrArticle 3 of
the Directive, on manufacturing cigarettes whicimabcomply with the maximum levels fixed by thabysion is to
avoid the undermining of the internal market priris in the tobacco products sector which mighthesed by
illicit reimports into the Community or by deflegtis of trade within the Community affecting produathich do not
comply with the requirements of Article 3(1).

[128] The proportionality of that ban on manufaetimas been called into question on the groundithatnot a
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measure for the purpose of attaining its objectne that it goes beyond what is necessary to aittaimce, in
particular, an alternative measure, such as raiimfgrinspections of imports from non-member co@strivould have
been sufficient.

[129] It must here be stated that, while the pritioib at issue does not of itself make it possitdeprevent the
development of the illegal trade in cigaretteshe Community, having particular regard to the thett cigarettes
which do not comply with the requirements of Amic3(1) of the Directive may also be placed illegalh the
Community market after being manufactured in nomatmer countries, the Community legislature did netretep
the bounds of its discretion when it considered #hugh a prohibition nevertheless constitutes asorealikely to
make an effective contribution to limiting the risk growth in the illegal trafficking of cigarettesd to preventing
the consequent undermining of the internal market.

[130] Nor has it been established that reinforcamgtrols would in the circumstances be enough tairathe
objective pursued by the contested provision. Istmthe observed that the prohibition on manufacatressue is
especially appropriate for preventing at sourceledébns in trade affecting cigarettes manufactunedthe
Community for export to non-member countries, dgitens which amount to a form of fraud which, legpothesijt

is not possible to combat as efficiently by meahsam alternative measure such as reinforcing ctsioo the
Community's frontiers.

[131] As regards Article 5 of the Directive, thelightion to show information on cigarette packessta the tar,
nicotine and carbon monoxide levels and to printlen unit packets of tobacco products warnings eoncg the
risks to health posed by those products are apiptepmeasures for attaining a high level of hepftitection when
the barriers raised by national laws on labellirg r@moved. Those obligations in fact constituteagnised means
of encouraging consumers to reduce their consumptidcobacco products or of guiding them towardshsof those
products as pose less risk to health.

[132] Accordingly, by requiring in Article 5 of thBirective an increase in the percentage of théasararea on
certain sides of the unit packet of tobacco pragtebe given over to those indications and wasjiinga proportion
which leaves sufficient space for the manufactuoérnhose products to be able to affix other matein particular
concerning their trade marks, the Community legista has not overstepped the bounds of the disarethich it
enjoys in this area.

[133] Article 7 of the Directive calls for the follving observations.

[134] The purpose of that provision is explainedha 27th recital in the preamble to the Directiwbjch makes it
clear that the reason for the ban on the use cactabproduct packaging of certain texts, suchoastar', light',
‘ultra-light’, 'mild’, names, pictures and figuvatior other signs is the fear that consumers masniséed into the
belief that such products are less harmful, givieg to changes in consumption. That recital statésis connection
that the level of inhaled substances is determiteidonly by the quantities of certain substancegaoned in the
product before consumption, but also by smokingalkitur and addiction, which fact is not reflectedthe use of
such terms and so may undermine the labelling remgnts set out in the Directive.

[135] Read in the light of the 27th recital in theeamble, Article 7 of the Directive has the pumgpdiserefore of
ensuring that consumers are given objective inftionaoncerning the toxicity of tobacco products.

[136] Such a requirement to supply information pprapriate for attaining a high level of health texgion on the
harmonization of the provisions applicable to teediption of tobacco products.

[137] It was possible for the Community legislature take the view, without overstepping the boundsts
discretion, that stating those tar, nicotine antb@a monoxide levels in accordance with Article)5¢fithe Directive
ensured that consumers would be given objectiva@rimdition concerning the toxicity of tobacco producbnnected
to those substances, whereas the use of descriuiohsas those referred to in Article 7 of the Bliree did not
ensure that consumers would be given objectiverimdition.

[138] As the Advocate-General has pointed out irageaphs 241 to 248 of his Opinion, those desaspaoe liable
to mislead consumers. In the first place, they mitike the word 'mild’, for example, indicate ansation of taste,
without any connection with the product's levelnoiious substances. In the second place, termsasidbw-tar’,
light’, 'ultra-light', do not, in the absence ofas governing the use of those terms, refer toiipguantitative limits.
In the third place, even if the product in questi®tower in tar, nicotine and carbon monoxide to#tmer products,
the fact remains that the amount of those substaactially inhaled by consumers depends on themmeraof
smoking and that that product may contain othemfidr substances. In the fourth place, the use strigtions
which suggest that consumption of a certain tobgroduct is beneficial to health, compared witheottobacco
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products, is liable to encourage smoking.

[139] Furthermore, it was possible for the Commytegislature to take the view, without going begdhe bounds
of the discretion which it enjoys in this area,ttthee prohibition laid down in Article 7 of the @ictive was necessary
in order to ensure that consumers be given obgdatifiormation concerning the toxicity of tobaccogucts and that,
specifically, there was no alternative measure wisisuld have attained that objective as efficienthjle being less
restrictive of the rights of the manufacturersaifécco products.

[140] It is not clear that merely regulating thee usf the descriptions referred to in Article 7, @sposed by the
claimants in the main proceedings and by the Gerrm@arek and Luxembourg Governments, or saying en th
tobacco products' packaging, as proposed by Japlacto, that the amounts of noxious substancetenhltepend
also on the user's smoking behaviour would haveredsthat consumers received objective informatiwaying
regard to the fact that those descriptions ar@ynexent likely, by their very nature, to encourageking.

[141] It follows from the preceding consideratioosncerning Question 1(c) that the Directive is matalid by
reason of infringement of the principle of propontlity.

R v Secretaryof State for Health, ex parte Swedish Match ABase C-210/03)
Judgment of 14 December 2004, Court of Justice@European Communities

This is the decision, encountered abdpes2), in which the Court found that Directive 2001/37@nbon the
marketing of tobacco for oral use was validly basadArticle 95 EC. Faced with the submission tihat measure
was nonetheless invalid for violation of the prdjmorality principle, the Court made an explicit o@ction with the
direction in Article 95(3) that the Community lelgitire shall take as a base a high level of hgaitection in
setting harmonized standards.

[56] To satisfy its obligation to take as a baddgh level of protection in health matters, in acimmce with Article
95(3) EC, the Community legislature was thus abithout exceeding the limits of its discretion metmatter, to
consider that a prohibition of the marketing ofdobo products for oral use was necessary, andrticydar that
there was no alternative measure which alloweddbggctive to be achieved as effectively.

[57] As the Advocate General observes in points thl619 of his Opinion, no other measures aimeknpbsing
technical standards on manufacturers in order duae the harmful effects of the product, or at tating the
labelling of packagings of the product and its a¢bods of sale, in particular to minors, would hatiee same
preventive effect in terms of the protection of lleainasmuch as they would let a product whiclini@ny event
harmful gain a place in the market.

[58] It follows from the above considerations thaith respect both to the objective of ensuringighHevel of
protection of human health given to the Commuretyidlature by Article 95(3) EC and to its obligatito comply
with the principle of proportionality, the contedterohibition cannot be regarded as manifestly pnapriate.

NOTE: The principle of proportionality applies mmly to Community legislation, but also ariseshe &pplication
of substantive Treaty provisions.
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J Steiner and L Woods, ‘EU Law’ (10th ed), OUP 2009
Chapter 5: Principles of direct applicability and direct effects

5.1 Introduction

It has already been seen that EC law, if not EU, iavsupreme to national law and that domestictscane
under an obligation to give full effect to EC laseé Chapter 4). With this in mind, the questiomthdses to
what extent individuals can rely on EC law befdre national courts, particularly where a Membert&tas
failed to implement a particular measure, or wtibeeimplementation is in some way defective andsdumt
provide the full extent of the rights an individusdould enjoy by virtue of the relevant EC measitie deal
with this question, and very much in accordancehwite principle of supremacy, the European Court of
Justice (ECJ) has developed three interrelatedridest direct effect, indirect effect, and statebllity.
Taken together, these seek to ensure that indilddai®e given the greatest possible level of pradect
before their national courts. This chapter considee scope of the doctrines of direct and indiedfgict, as
well as identifying difficulties in the jurisprudea. One particular area in which problems aris¢h&d of
ensuring the enforceability of directives. This ofea will look at this issue and the various applass that the
ECJ has developed with regard to it. Chapter 9axiimine the jurisprudence in the field of stadbility.

5.2 Doctrine of direct effects

5.2.1 Direct applicability

As was noted in Chapter 4, the European Communigaties were incorporated into UK law by the Eusope
Communities Act 1972. With the passing of this Adt Community law became, in the language of
international law, directly applicable, that ispipable as part of the British internal legal syst Henceforth,
'‘Any rights or obligations created by the Treaty & be given legal effect in England without mad®' (per
Lord Denning MR irHP Bulmer Ltd v JBollinger Sl974] Ch 401). As directly applicable law, EC l#wus
became capable of forming the basis of rights ailjations enforceable by individuals before theational
courts.

Provisions of international law which are foundh® capable of application by national coatshe suit of
individuals are also termed 'directly applicable'. This amihjgihe same ambiguity is found in the alternative
expression 'self-executing’) has given rise to mumtertainty in the context of EC law. For thissea it was
suggested by Winter that the term 'directly effe€tbe used to convey this secondary meaning. édfhdahis
term has generally found favour amongst Britishdaogc writers, the ECJ as well as the British cotehd to use
the two concepts of direct applicability and direffects interchangeably. However, for purposeslafity it is
proposed to use the term 'directly effective' apable of direct effects' in this secondary megniogienote
those provisions of EC law which give rise to rigbt obligations which individuals may enforce lreftheir
national courts.

Not all provisions of directly applicable internatial law are capable of direct effects. Some prongsare
regarded as binding on, and enforceable by stdte®;aothers are too vague to form the basis ditsigr
obligations for individuals; others are too incoetpl and require further measures of implementdtigfiore
they can be fully effective in law. Whether a pewtar provision is directly effective is a mattef o
construction, depending on its language and purpssevell as the terms on which the treaty has been
incorporated into domestic law. Although most stapply similar criteria of clarity and completesiespecific
rules and attitudes inevitably differ, and since #pplication of the criteria often conceals ananhyihg policy
decision, the results are by no means uniform fstate to state.

5.2.2Relevance of direct effect in EC law

The question of the direct effects of Community avef paramount concern to EC lawyers. If a prioviof
EC law is directly effective, domestic courts must only apply it but, following the principle ofimacy of EC
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law (discussed in Chapter 4), must do so in psiaviter any conflicting provisions of national lagince the
scope of the EC Treaty is wide, the more generbasapproach to the question of direct effects,giteater
the potential for conflict.

Which provisions of EC law will then be capabledafect effect? The EC Treaty merely provides inid\et 249
(ex 189; post Lisbon, Article 288 TFEU) that redidas (but only regulations) are 'directly applitabSince,
as has been suggested, direct applicability isc@ssary precondition for direct effects, this wos&km to
imply that only regulations are capable of dirdteas.

This has not proved to be the case. In a seridangimark decisions, the ECJ, principally in itsigdiction
under Article 234 EC (ex 177; post Lisbon, Arti@é7 TFEU) to give preliminary rulings on matters of
interpretation of EC law on reference from natiooalrts, has extended the principle of direct &féa treaty
articles, directives, decisions, and even to piorisof international agreements to which the E& [mrty.

5.2.3Treaty articles
s.2.3. 1The Starting Point: Van Gend en Loos

The question of the direct effect of a treaty #etizvas first raised ivan Gend en Loos v Nederlandse
Administratie der Belastingeftase 26/62). The Dutch administrative tribunalaineference under Article 234,
asked the ECJ 'Whether Article 12 of the EEC Trdatw 25 EC] has an internal effect... in other dgr
whether the nationals of Member States may, orb#sés of the Article in question, enforce rightsichtthe
judge should protect?'

Article 25 (ex 12) EG (Article 30 TFEU) prohibitdases from 'introducing between themselves any new
customs duties on imports or exports or any changesg equivalent effect'.

It was argued on behalf of the defendant custorttsoaities that the obligation in Article 25 was agelssed to
states and was intended to govern rights and didiga between states. Such obligations were nanalty
enforceable at the suit of individuals. Moreover tieaty had expressly provided enforcement praesdunder
what are now Articles 226-7 EC (ex 169-70; posbhbis, Articles 258-9 TFEU) (see Chapter 11) at thiecf
the Commission or Member States, respectively. &dte-General Roemer suggested that Article 25 a@s t
complex to be enforced by national courts; if saobrts were to enforce Article 25 directly thereulgbbe no
uniformity of application.

Despite these persuasive arguments the ECJ heldrtide 25 was directly effective. The Court stdtthat 'this
Treaty is more than an agreement creating only atutibligations between the contracting parties. . .
Community law . . . not only imposes obligationsindividuals but also confers on them legal right$lese
rights would arise:

not only when an explicit grant is made by the Tyelut also through obligations imposed, in a id{edenned
manner, by the Treaty on individuals as well ad@mber States and the Community institutions.

... The text of Article 12 [now 25] sets out a ¢lead unconditional prohibition, which is not a ylao act
but a duty not to act. This duty is imposed withaay power in the States to subordinate its apjhicao a
positive act of internal law. The prohibition isrfeetly suited by its nature to produce direct efifan the legal
relations between the Member States and theieaiiz

And further:

The vigilance of individuals interested in protagtitheir rights creates an effective control adddil to that
entrusted by Articles 169-70 [now 226-7] to thégdihce of the Commission and the Member States.

Apart from its desire to enable individuals to ikeothe protection of EC law the Court clearly sdw t
principle of direct effects as a valuable meansmduring that EC law was enforced uniformly inN#&mber
States, even when states had not themselves camyptie their obligations.

s.2.3.2Subsequent developments
It was originally thought that, as the Court suggeésnVan Gendpnly prohibitions such as (the then) Article
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25 (‘standstill' provisions) would qualify for date effects; this was found inAlfons Liitticke
GmbHvHauotzollamt Saarloui relation to the obligation that 'Member Statéslls not later than at the
beginning of the second stage, repeal or amengb@wsions existing when this Treaty enters int@éowhich
conflict with the preceding rules'.

The ECJ found that the then Article 95(1) was diyeeffective; what was Article 95(3), which wasbgect to
compliance within a specified time limit, would,ettCourt implied, become directly effective oncet ttisme
limit had expired.

The Court has subsequently found a large numbeéreaty provisions to be directly effective. All thasic
principles relating to free movement of goods aespns, competition law, and discrimination ondheunds of
sex and nationality may now be invoked by individuzefore their national courts.

5.2.3.3Criteria for direct effect

In deciding whether a particular provision is dibgeffective certain criteria are applied: the yision must be
sufficiently clear and precise; it must be uncaodial, and leave no room for the exercise of digmmein
implementation by Member States or Community ingtins. The criteria are, however, applied gendypus
with the result that many provisions which are patticularly clear or precise, especially with neb#o their
scope and application, have been found to prodineet @ffects. Even where they are conditional suldject to
further implementation they have been held to bectly effective once the date for implementatienpiast.
The Court reasons that while there may be discnetie to the means of implementation, there is no
discretion as to ends.

5.2.3.4Vertical and horizontal effect of treaty provisions

In Van Gendhe principle of direct effects operated to comfghts on Van Gend exercisable against the Dutch
customs authorities. Thus the obligation fell onoagan of the state, to whom Article 25 was addreés§T his

is known as a 'vertical' direct effect, reflectittge relationship between individual and state.) Betaty
obligations, even when addressed to states, maprahdividuals too. May they be invoked by indivals
against individuals? (This is known as a 'horizbetéect’, reflecting the relationship between indual and
individual.)

Van Gendmplies so, and this was confirmedDefrennev Sabena (No 2jcase 43/75). Ms Defrenne was an
air hostess employed by Sabena, a Belgian airbngpany. She brought an action against Sabena baselat
was then Article 119 of the EEC Treaty (now 141 RGst Lisbon Article 157 TFEU). It provided thataéh
Member State shall during the first stage ensudesabbsequently maintain the application of theqipie that
men and women should receive equal pay for equed' wo

Ms Defrenne claimed, inter alia, that in payingithreale stewards more than their air hostessesn ey
performed identical tasks, Sabena was in breatheothen Article 119. The gist of the questionemefd to the
ECJ was whether, and in what context, that pronisi@s directly effective. Sabena argued that thatyr
articles so far found directly effective, such asidde 25, concerned the relationship between tiageSand its
subjects, whereas former Article 119 was primaciiymcerned with relationships between individuaisvads
thus not suited to produce direct effects. The €dallowing Advocate-General Trabucci, disagrekdiding
that 'the prohibition on discrimination between memd women applies not only to the action of public
authorities, but also extends to all agreementshwaie intended to regulate paid labour collecyives well as

to contracts between individuals'.

This same principle was applied\ialrave v Association Union Cycliste Internation@dase 36/74) to Article 12
(ex 6, originally 7) EC which provides that 'Withime scope of application of this Treaty, and withprejudice
to any special provisions contained therein, asgritnination on grounds of nationality shall belpbited'.

The claimants, Walrave and Koch, sought to invoké&cke 12 (post Lisbon, Article 18 TFEU) in order t
challenge the rules of the defendant associatiachvthey claimed were discriminatory.

The ECJ held that the prohibition of any discrintima on grounds of nationality ‘does not only apfiythe
action of public authorities but extends likewisertiles of any other nature aimed at regulating gollective
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manner gainful employment and the provision of ises’.

To limit the prohibition in question to acts of ailpic authority would risk creating inequality iheir
application. Even now, the precise scope of th&botal nature of the provisions relating to freev@ment of
individuals (Articles 39, 43, and 49; post Lisbontiéles 45, 49 and 56 TFEU respectively) is noacl&Vhilst
the judgment inWalrave can be read as a form of effectiveness, which cthieh extend the scope of the
provisions to all non-state actors, it can equakyread as relating to collective agreements, aitt@tions
where there is a violation of the principle of ndiserimination. Subsequent cases have not clegpettisi
ambiguity (see Chapter 21). It is generally acadpteat the provisions on the free movement of goods
(Articles 28-9 EC; post Lisbon Articles 34-5 TFEW not have horizontal direct effect, although B&J's
jurisprudence has operated to compensate for bmgation (see Chapter 20). Nonetheless, many yreat
provisions have now been successfully invoked e@ltti and horizontally. The fact of their being agkked to,
and imposing obligations on, states has been ntolibeir horizontal effect.

5.2.4 Regulations

A regulation is described in Article 249 EC as géreral application ... binding in its entirety adidectly
applicable in all Member States'. It is clearlyeimied to take immediate effect without the needfdicther
implementation.

Regulations are thus by their very nature apt twdpce direct effects. However, even for regulatidimsct
effects are not automatic. There may be cases vehprevision in a regulation is conditional, oruffiently
precise, or requires further implementation befibrean take full legal effect. But since a regudatiis of
‘general application’, where the criteria for direffects are satisfied, it may be invoked vertjcadr
horizontally.

In Antonio Munoz Cia SA v Frumar Li{gase C-253/00), the ECJ confirmed that regulatimnsheir
very nature operate to confer rights on individualsich must be protected by the national courtsthia
case, Regulation 2200/96 ([1996] OJ L 297/1) lawvdl the standards by which grapes are classifiathdd
brought civil proceedings against Frumar who hdd gmapes under particular labels which did not plymvith
the corresponding standard. The relevant provigmothe regulation did not confer rights specifigatin
Munoz, but applied to all operators in the marketfailure by one operator to comply with the praweis could
have adverse effects, since the purpose of thdatdgu was to keep products of unsatisfactory dquaff the
market, and to ensure the full effectiveness of rigulation, it must be possible for a trader tmdprcivil
proceedings against a competitor to enforce thelagign. This decision is noteworthy for severagens. As
with the early case law on the treaty articlese#sons from the need to ensure the effectiverigSsromunity
law. It also confirms that, as directly applicali@asures, regulations can apply horizontally betwgévate
parties as well as vertically against public badiesterms of enforcement, it also seems to sugestit is not
necessary that rights be conferred expressly omltimant before that individual may rely on thdfisiently
clear and unconditional provisions of a regulatitmsofar as the ECJ's jurisprudence requires iddals
seeking to rely on a directive to have receivetiteginder that directive (see 5.2.5.3 below), teeems to be the
beginning of a divergence between the jurisprudemceegulations and that on directives.

5.2.5 Directives
5.2.5.1The problem of the direct effect of directives

A directive is (Article 249 EC) 'binding, as to thesult to be achieved, upon each Member Statéithwt is
addressed, but shall leave to the national auts®tiie choice of form and methods'.

Because directives are not described as 'diregipliGable’ it was originally thought that they cduhot
produce direct effects. Moreover the obligatiomaimlirective is addressed to states, and givest#te some
discretion as to the form and method of implemématits effect thus appeared to be conditionaltioa
implementation by the state.

5.2.5.2The principle of direct effect of directives

This was not the conclusion reached by the ECJ¢clwfound, inGrad v Finanzamt Traunstefcase 9/70)
that a directive could be directly effective. THaimant inGrad was a haulage company seeking to challenge a
tax levied by the German authorities that the @daintlaimed was in breach of an EC directive arasi®. The
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directive required states to amend their VAT systémcomply with a common EC system and to appiy th
new VAT system to, inter alia, freight transporrfr the date of the directive's entry into forcee Therman
government argued that only regulations were direapplicable. Directives and decisions took effect
internally only via national implementing measurAs. evidence they pointed out that only regulatiorse
required to be published in ti@ficial Journal. The ECJ disagreed. The fact that only regulatioesewdescribed
as directly applicable did not mean that other inigécts were incapable of such effects:

It would be incompatible with the binding effectriiited to Decisions by Article 189 [now 249] tckide in
principle the possibility that persons affected rimpke the obligation imposed by a Decisionhe. ¢ffectiveness of
such a measure would be weakened if the natiohtiatdState could not invoke it in the courts #r&national courts
could not take it into consideration as part of Gumity law.

Although expressed in terms of a decision, it waplied in the judgment that the same principle iedgh

the case of directives. The direct effect of divest was established beyond doubt in a claim based free-
standing directive ivan Duyn v Home Officgase 4 1/74). Here the claimant sought to invokecke 3 of

Directive 64/221 to challenge the Home Office'susall to allow her to enter to take up work with @teurch

of Scientology. Under EC law Member States arewadtbto deny EC nationals rights of entry and raeside
only on the grounds of public policy, public setyigand public health (see Chapter 25). Article okctive

64/22 1 provided that measures taken on the grooindsblic policy must be based exclusively on gezsonal
conduct of the person concerned. Despite the lackadty as to the scope of the concept of ‘peasaonduct'
the ECJ held that Mrs Van Duyn was entitled to kevdhe directive directly before her national coutt
suggested that even if the provision in questios wat clear the matter could be referred to the ECJ
interpretation under Article 234 EC.

So both directives and decisions may be directigative. Whether they will in fact be so will degkon
whether they satisfy the criteria for direct effeetthey must be sufficiently clear and precise, ndd@nal,
leaving no room for discretion in implementatiorheBe conditions were satisfied @rad. Although the
directive was not unconditional in that it requiraction to be taken by the state, and gave a timi for
implementation, once the time limit expired theigdlion became absolute. At this stage there was no
discretion leftVan Duyndemonstrates that it is not necessary for a prawvig be particularly precise for it to
be deemed 'sufficiently' clear. Significantly, tB€J held inRiksskatterverket v Soghra Gharehvefaase C-
441/99) that a provision in a directive could beedily effective where it contained a discretionalgment if

the Member State had already exercised that digeréfhe reason for this was that it could thenarmmer be
argued that the Member State still had to take areago implement the provision.

The reasoning israd was followed inVan Duynand has been repeated on many occasions to jtistifgirect
effect of directives once the time limit for implemtation has expired. A more recent formulatiotheftest for
direct effects, and one that is generally usedhas the provision in question should be 'suffitierclear and
precise and unconditional'.

A directive cannot, however, be directly effectivefore the time limit for implementation has exgiré was
tried unsuccessfully in the case R@ibblico Ministero v Ratt{case 148/78). Mr Ratti, a solvent manufacturer,
sought to invoke two EC har-monisation directives tbhe labelling of dangerous preparations to defand
criminal charge based on his own labelling prastiddese practices, he claimed, were not illegadraing to the
directive. The ECJ held that since the time limitthe implementation of one of the directives hatlexpired it
was not directly effective. He could, however, retythe other directive for which the implementataate had
passed.

Even when a state has implemented a directive yt still be directly effective. The ECJ held thidie the case
in Verbond van Nederlandse Ondernemingen (VNO) v dtepeder Invoerrechten en Accijnzérase 51/76),
thereby allowing the Federation of Dutch Manufaetarto invoke the Second VAT Directive despite
implementation of the provision by the Dutch authes. The grounds for the decision were that teeful
effect of the directive would be weakened if indivals could not invoke it before national courtg.gowing
individuals to invoke the directive the Union carsere that national authorities have kept withaliimits of their
discretion. Indeed, it seems possible to rely amevproperly implemented directive if it is nobperly applied in
practice(Marks and Spencécase G-62/00)).

Arguably, the principle i NO could apply to enable an individual to invoke ar¢pd directive even before the
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expiry of the time limit, where domestic measurasenbeen introduced for the purpose of complyinip e
directive (se®fftcier van Justitie v Kolpinghuis Nijmeg@rase 80/86)). This view gains some support fraarctse
of Inter-Environment WallonieASBL vRegion Wallo(@ase C-129/96). Here the ECJ held that even witien
implementation period Member States are not edititbetake any measures which could seriously comigemthe
result required by the directive. This appliesdpective of whether the domestic measure whichliceivith a
directive was adopted to implement that directivaseé C-14/02ATRAL).In Mangold (case C-I 44/04, see
further below), the ECJ strengthened this view.adkding to its ruling, the obligation on a natioralurt to set
aside domestic law in conflict with a directive def its period for implementation has expired appé¢a be
even stronger where the directive in question rgeahs to provide a framework for ensuring comptemvith
a general principle of Community law, such as nmefimination on the grounds of age (see ChapteN6)e
also the approach in regards to the obligatiorctorsistent interpretation (see, égleneler v ELOGcase C-
2 12/04) below).

5.2.5.3Must rights be conferred by the directive?

The ECJ's test for direct effects (the provisiorstrhe sufficiently clear, precise, and unconditiphas never
expressly included a requirement that the direcsireuld be intended to give rise to rights for itidividual
seeking to invoke its provisions. However, theificsttion for giving direct effect to EC law hasaalys been the
need to ensure effective protection for individu&@smmunity rights. Furthermore, the ECJ has, mumber of
recent cases, suggested that an individual's tagimvoke a directive may be confined to situationgvhich he
can show a particular interest in that directive.Becker v Finanzamt Munsterinnenstddase 8/81), in
confirming and clarifying the principle of diredffect as applied to directives, the Court held tpabvisions of
Directives can be invoked by individuatsofar as they define rights which individuals alde to assert against
the state(emphasis added).

Drawing on this statement Merholen(cases C-87 to C-89/90), the Court suggested tilgtaoperson with a
direct interest in the application of the directigeuld invoke its provisions: this was held\terholento
include a third party who was directly affectedthg directive. InVerholen,the husband of a woman suffering
sex discrimination as regards the granting of ass@ecurity benefit, contrary to Directive 79/7asvable to
bring a claim based on the directive in respectdodadvantage to himself consequential on the
discriminatory treatment of his wife.

In most recent cases in which an individual seekmvoke a directive directly, the existence ofiegect

interest is clear. The question of his or her stamtias not therefore been in issue. Normally itjets he or she
seeks to invoke, be it for example a right to equesdtment or to employment protection, are comaim the
directive. Its provisions are clearly, if not exjilliy, designed to benefit persons such as theviddal. There
are circumstances, however, where this is not so.

5.2.5.4Member States' initial response

Initially national courts were reluctant to concetth@t directives could be directly effective. ThenSeil
d'Etat, the supreme French administrative coumtjimster of the Interior v Cohn-Bendif1980] 1 CMLR 543),
refused to followVan Duyn vHome Officand allow the claimant to invoke Directive 64/2Zhe English
Court of Appeal inO'Brien v Sim-Chem Lt{1980] ICR 429) found the Equal Pay Directive (b/) not to
be directly effective on the grounds that it hadpputedly been implemented in the Equal Pay ActOl@6&
amended 1975)VNO was apparently not cited before the court. The @arnrederal Tax Court, the
Bundesfinanzhof, ilRe VAT Directive$[1982] 1 CMLR 527) took the same view on the direffects of the
Sixth VAT Directive, despite the fact that the tihimit for implementation had expired and existi@grman
law appeared to run counter to the directive. Towrts' reasoning in all these cases ran on sifimes. Article
249 expressly distinguishes regulations and diestionly regulations are described as 'directiyliegable’;
directives are intended to take effect within thdonal order via national implementing measures.

On a strict interpretation of Article 249 EC thssrio doubt correct. On the other hand the reasamngnced
by the ECJ is compelling. The obligation in a diree is 'binding "on Member States" as to the reube
achieved'; the useful effects of directives woutdvieakened if states were free to ignore theirgalilbns and
enforcement of EC law were left to direct actiontbg Commission or Member States under Articles @26
227. Moreover states are obliged under Article A6st Lisbon, Article 4 of the Treaty on Europeanidin
(TEV)) to 'take all appropriate measures... to engulfiilment of the obligations arising out of shireaty or
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resulting from action taken by the institutionstioé Community'. If they have failed in these obligas why
should they not be answerable to individual litigg&n

5.2.5.5Vertical and horizontal direct effects: A necessatigtinction

The reasoning of the ECJ is persuasive where dvidodl seeks to invoke a directive against theéestan which
the obligation to achieve the desired results lsentimposed. In cases such\@$0O, Van Duynand Ratti,

the claimant sought to invoke a directive againptublic body, an arm of the state. This is knowrvesical
direct effect, reflecting the relationship betwdha individual and the state. Yet as with treatychgs, there
are a number of directives, impinging on laboumpany or consumer law for example, which a claimant
may wish to invoke against a private person. IsGbert's reasoning in favour of direct effects adeq as a
basis for the enforcement of directives againsviddals? This is known dsorizontaldirect effect, reflecting the
relationship between individuals.

The arguments for and against horizontal effeotsfismely balanced. Against horizontal effects ie fact of
uncertainty. Prior to the entry into force of theU, directives were not required to be publishedrévtompelling,
the obligation in a directive is addressed to tlages InBecker v Finanzamt Munsterinnenstécdase 8/8 1) the
Court, following dicta irPubblico Ministero v Ratficase 148/78), had justified the direct applicatibthe Sixth
VAT Directive against the German tax authoritiestioa grounds that the obligation to implement tieative
had been placed on the state. It followed that:

a Member State which has not adopted, within tieeifipd time limit, the implementing measure$ prigsd in the

Directive, cannot raise the objection, as agamdividuals, that it has not fulfilled the obligati® arising from the
Directive. This reasoning is clearly inapplicabtethhe case of an action against a private persofavour of

horizontal effects is the fact that directives haleays in fact been published; that treaty praiisi

addressed to, and imposing obligations on,MembateSthave been held to be horizontally effectikaf t
it would be anomalous, and offend against the ppies of equality, if an individual's rights to iake a

directive were to depend on the status, publiciafe, of the party against whom he wished to kevit; and

that the useful effect of Community law would beakened if individuals were not free to invoke thetection

of Community law againgll parties.

Although a number of references were made in wiiehissue of the horizontal effects of directivesswaised,
the ECJ for many years avoided the question, ellgedeclaring that the claimant's action lay outside
scope of the directive, as Burton v British Railways Boar@case 19/8 1) (Equal Treatment Directive
76/207) or by falling back on a directly effectitreaty provision, as ilVorringham v Lloyds Bank Li@ase
69/80) in which the then Article 119 (now 141) wagplied instead of Directive 75/117, the Equal Pay
Directive.

The nettle was finally grasped Marshall v Southampton & South West Hampshire Atflealth Authority
(Teaching)(case 152/84). Here Mrs Marshall was seeking tdleriige the health authority's compulsory
retirement age of 65 for men and 60 for women aseridiinatory, in breach of the Equal Treatment Qive 7
6/207. The difference in age was permissible utiderSex Discrimination Act 1975, which expresslgledes
‘provisions relating to death or retirement' fraambit. The Court of Appeal referred two questiom the
ECJ:

(&) Was a different retirement age for men and womebréach of Directive 7 6/207?
(b) If so, was Directive 76/207 to be relied on by Nitarshall in the circumstances of the case?

The relevant circumstances were that the areahhaathority, though a 'public' body, was actingtsncapacity
as employer.

The question of vertical and horizontal effects viaty argued. The Court, following a strong subsis
from Advocate-General Slynn, held that the compuylstifferent retirement age was in breach of Dikec¥
6/207 and could be invoked against a public bod) s1$ the health authority. Moreover ‘where a peirselved
in legal proceedings is able to rely on a Direcageagainst the State he may do so regardlesg afftacity in
which the latter is acting, whether employer orlguduthority'.

On the other hand, following the reasoningBefcker,since a directive is, according to Article 249, dimy
only on 'each Member State to which it is addressed
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It follows that a Directive may not of itself impgosbligations on an individual and that a provisidra Directive may
not be relied upon as such against such a person.

If this distinction was arbitrary and unfair:

Such a distinction may easily be avoided if the MenState concerned has correctly implemented fhective in
national law.

So, withMarshall v Southampton & South West Hampshire Atealth Authority (Teachinghe issue of the
horizontal effect of directives was, it seemedaliylaid to rest (albeit in anbiter statement, since the health
authority was arguably a public body at the tiny.denying their horizontal effect on the basisAaficle
249 the Court strengthened the case for theiroadréiffect. The decision undoubtedly served to gaceptance
for the principle of vertical direct effects by matal courts (see, e v London Boroughs Transport Committee,
ex parte Freight Transport Association LttR90] 3 CMLR 495). But problems remain, both wittspect to
vertical and horizontal direct effects.

5.2.5.6Vertical direct effects: Reliance against public thp

First, the concept of a 'public' body, or an 'ageotthe State', against whom a directive may bekad, is
unclear. InFratelli Costanzo SPA v Comune di Milaf@ase 103/88), in a claim against the Comune damdil
based on the Comune's alleged breach of PubliciRnoent Directive 71/305, the Court held that stheereason
for which an individual may rely on the provisioofa directive in proceedings before the natiomalrts is that
the obligation is binding on all the authoritiestbé Member States, where the conditions for dieffetct were
met, 'all organs of the administration, includingcéntralised authorities such as municipalitieg, ar
obliged to apply these provisions'. The area healifnority inMarshall was deemed a 'public' body, as was
the Royal Ulster Constabulary dohnston v RUQcase 222/84). But what of the status of publiclyned or
publicly run enterprises such as the former BritRhil or British Coal? Or semi-public bodies? Are
universities 'public’ bodies and what is the positof privatised utility companies, or banks, whae in the
main owned by the taxpayer?

These issues arose for consideratioRraster v British Gas pi¢case C-l 88/89). In a claim against the British
Gas Corporation in respect of different retiremages for men and women, based on Equal Treatment
Directive 7 6/207, the English Court of Appeal Haeld that British Gas, a statutory corporation yiag out
statutory duties under the Gas Act 1972 at thevagletime, was not a public body against whichdhective
could be enforced. On appeal the House of Lordglsiodarification on this issue from the ECJ. Thaurt
refused to accept British Gas's argument that tiva® a distinction between a nationalised undentakind

a state agency and ruled (at para 18) that a dieeptight be relied on against organisations oridevhich
were 'subject to the authority or control of that8tor had special powers beyond those which ré&smit the
normal relations between individuals'.

Applying this principle to the specific facts Bbster v British Gas pii ruled (at para 20) that a directive might
be invoked against:

a body, whatever its legal form, which has beenemadponsible, pursuant to a measure adopted bgtéte, for
providing a public service under the control of 8tate arid has for that purpose special powersrimkyhose
which result from the normal rules applicable ilatiens between individuals.

On this interpretation a nationalised undertakinghsas the then British Gas would be a 'public'ybod
against which a directive might be enforced, asHbese of Lords subsequently decided~wsterv British
Gaspic([1991] 2 AC 306).

It may be noted that the principle expressed irafda is wider than that of para 20, the criteriecohtrol'
and 'powers' being expressed as alternative, noiulative; as such it is wide enough to embrace any
nationalised undertaking, and even bodies suchagnsities with a more tenuous public element, Wwhich

are subject tsomestate authority or control. However, Rolls-Royce pic v Doughi§1992] ICR 538), the
English Court of Appeal, applying the ‘formal rgfirof para 20 oFoster,found that Rolls-Royce, a nationalised
undertaking at the relevant time, although 'unidercbntrol of the State', had not been 'made ressiplenpursuant to

a measure adopted by the State for providing aipwarvice'. The public services which it providéar,
example, in the defence of the realm, were provitbethe stateand not to theublic for the purposes of
benefit to the state: nor did the company possessxercise any special powers of the type enjoyed b

34



British Gas. Mustill LJ suggested that the testvfoled in para 18 was 'not an authoritative expositf the
way in which cases liké&oster should be approached' it simply represented arnsm of the (Court's)
jurisprudence to date'.

There is little evidence to support such a conolusiThe Court has never distinguished betweerfortal'
rulings (ie, on the specific issue raised) andhitse general statements of principle. Indeed sedei@l statements
often provide a basis for future rulings in differdactual situations. A restrictive approach te Bourt's
rulings, as taken iRolls-Royce pic v Doughtig inconsistent with the purpose of the ECJ, narteensure the
effective implementation of Community law and thetpction of individuals' rights under that law ¢iying the
concept of a public body the widest possible scopés was acknowledged by the Court of AppeaNational
Union of Teachers v Governing Body ofSt Mary's €hwfEngland (Aided) Junior Scho(1997] 3 CMLR
630) when it suggested that the concept of an einanaf the state should be a 'broad one'. Thenitiein
provided in para 20 dfostershould not be regarded as a statutory definitibwais, in the words of para 20,
simply 'included amonghose bodies against which the provisions of adiive can be applied'.

The English courts' approach to whether a partichtaly is an 'emanation of the state' for the psepof
enforcement of EC directives is unpredictableslnot altogether surprising that they fail to takgenerous
view when the result would be to impose liability bodies which are in no way responsible for tha-no
implementation of directives, a factor which wasloumbtedly influential irRolls-Royce pic v Doughtut even

if national courts were to adopt a generous apgroao matter how generously the concept of a 'gubli
body is defined, as long as the public/privateimitsion exists there can be no uniformity in thelagation of
directives as between one state and another. Neiiliét remove the anomaly as between individuslithere a
state has failed to fulfil its obligations in redao directives, whether by non-implementation wadequate
implementation, an individual would, it appearenl|dwing Marshall, be powerless to invoke a directive in
the context of a 'private’ claim.

s.2.5.7Horizontal direct effects

In 1993, in the case @ori v Recreb Sr{case C-9 1/92), the Court was invited to changeihd on the issue
of horizontal direct effects in a claim based on BE@ctive 85/577 on Door-step Selling, which haxt at
the time been implemented by the Italian auth@jti@gainst a private party. Advocate-General Lagedi
the Court to reconsider its position Marshall and extend the principle of direct effects to alléaw the
enforcement of directives agairelt parties, public and private, in the interest of theform and effective
application of Community law. This departure frot® previous case law was, he suggested, justifidtie
light of the completion of the internal market ath@ entry into force of the Treaty on European Wnim
order to meet the legitimate expectations of citizef the Union seeking to rely on Community lawthe
interests of legal certainty such a ruling showd/éver not be retrospective in its effect (on tfieat of Article
234 rulings—see Chapter 10).

The Court, no doubt mindful of national courts' fpessistance to the principle of direct effectsd dhne
reasons for that resistance, declined to follow Awvocate-General's advice and affirmed its pasitio
Marshall: Article 249 distinguished between regulations amdatives; the case law establishing vertical direc
effects was based on the need to prevent statestfiking advantage of their own wrong; to extend tase
law and allow directives to be enforced againsividdals 'would be to recognise a power to enatigabons
for individuals with immediate effect, whereas (t8emmunity) has competence to do so only wheres it i
empowered to adopt Regulations'. This decision egadirmed in subsequent cases, suclEla€orte Ingles
SA vRiverdcase C-192/94Arcaro (case C-168/95), and more recentlyGarp v Ecoradcase C-80/06).

However, in denying horizontal effects to directiva Dori, the Court was at pains to point out that altermativ
remedies might be available based on principlesduoiced by the Court prior ori, namely the principle of
indirect effects and the principle of State liahilintroduced inFrancovich v ltaly(cases C-6 and 9/90— see
Chapter 9)Francovichwas also suggested as providing an alternativedgnmeEl Corte Ingles SA v Rivero.
Pfeiffer (joined cases C-397/01 to 403/0 1) confirmed tliractives could not have horizontal direct effduit

it emphasised, in the strongest possible termg,at@ourt was obliged to interpret domestic laveanfar
as possible in accordance with a directive (seelebw). In the circumstances of that case, thectiral
outcome would have been akin to admitting horizodigect effect, albeit by following the ‘indireetffect’
route. It must be borne in mind that one of the@pal justifications for rejecting 'horizontal dat effect' has
been that directives cannot, of themselves, impddiyations on individuals. In two-party situatigrthis
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reasoning is straightforward. It is less so in @ehparty situation where an individual is seekiognforce a
right under a directive against the Member Stateretihis would have an impact on a third partysTissue
arose inWells v SoSfor Transport, Local Government and Rlegions(case C-201/02), where Mrs Wells
challenged the government's failure to carry outemwironmental impact assessment (as required under
Directive 85/337/EEC, [1985] OJ LI 7 5/40) when lautising the recommencement of quarrying works.
The UK government argued that to accept that tlevaat provisions of the directive had direct effeould
result in 'inverse direct effect' in that UK goverent would be obliged to deprive another individiiae quarry
owners) of their rights. The ECJ dismissed thiddimg that permitting an individual to hold the Mbar
State to its obligations was not linked to the perfance of any obligation which would fall on tihéd party

(at para 58), although there would be consequeiocdse third party as a result. It would be foe thational
courts to consider whether to require compliancehwhe directive in the particular case, or whetteer
compensate the individual for any harm sufferedsiriilar approach can be seenArcor (case C- 152-4/07).
The case concerned a decision by the German tefagoroations authority, approving a connection chéiay
calls from Deutsche Telekom's national network moanection partner to cover the costs of maimagithe
local telecommunications infrastructure. Third-gat¢lecommunications operators sought to challetinge
decision and it was this challenge that formedlasis of the reference. The ECJ held that the idecisas
incompatible with the directives regulating theaar€he ECJ then referred to its decisioalls,although the
referring court had not raised the question in ¢heerms, and re-emphasised that 'mere adverse
repercussions on the rights of third parties, eif¢he repercussions are certain, do not justigvpnting an
individual from relying on the provisions of a ditee against the Member State concerned' (paral@pming

to its conclusion inWells,the ECJ relied, in part, on case law developedhen dontext of Directive 83/1
89/EEC on the enforceability of technical standandgch have not been notified in accordance with th
requirements of that directive. It had been suggkshat these cases create something akin to éntad
horizontal effect, and it is therefore necessamgxamine these in more detail.

5.2.5.8Incidental' horizontal effect

There have been cases in which individuals haveglsoio exploit the principle of direct effects riot the
purposes of claiming Community rights denied themdar national law, but simply in order to establibe
illegality of a national law and thereby prevestdipplication to them. This may occur in a two3ypatituation, in
which an individual is seeking to invoke a direetiwhether as a sword or a shield, against the. dtgpresents
particular problems in a three-cornered situatiornwhich a successful challenge based on an ECtiliecby an
individual to a domestic law or practice, althoudjhected at action by the state, may adverselychfferd
parties. In this case the effect of the directivauld be felt horizontally. To give the directiverelit effects in
these cases would seem to go against the Couatiseston horizontal direct effects in the line ofe=a
beginning withDori v Recreb Sriand the reasoning in these cases. Two cases, @ithasting outcome&IA
Security International SA v Signalson @aAse C-194/94) arldcemmengcase C-226/97), illustrate the difficulty.
Both cases involve Directive 83/189 (Directive &81has been replaced and extended, by Directiv&498/
([1998] OJ L204/37, amended by Directive 98/44,L@17/18), see 16.3.6). The directive, which is gesd to
facilitate the operation of the single market, lagsvn procedures for the provision of informationNMember
States to the Commission in the field of technis@ndards and regulations. Article 8 prescribesiléet
procedures requiring Member States to notify, abthio clearance from, the Commission for any pregos
regulatory measures in the areas covered by teetilie. INCIA Security International SA v Signalson 87
defendants, CIA Security, sought to rely on Arti8lef Directive 83/189 as a defence to an actioought by
Signalson, a competitor, for unfair trading praesién the marketing of security systems. The deifetsdclaimed
that the Belgian regulations governing securityjolhthe defendants had allegedly breached, hadbeen
notified as required by the directive: they wereréfiore inapplicable. Contrary to its finding iretearlier case
of Enichem Base v Comune di Cinsello Balsgpase C-380/87), involving very similar facts ame tsame
directive, the ECJ accepted this argument, disislgng Enichemon the slenderest of grounds. Thus the
effects of the directive fell horizontally on thiaimant, whose actions, based on national lawedail

Article 8 of Directive 83/189 was again invoked aglefence irLemmengcase C-226/97). Lemmens was
charged in Belgium with driving above the alcohpiit. Evidence as to his alcohol level at the reletvtime
had been provided by a breath analysis machin@king CIA Security International SA v Signalson $A,
argued that the Belgian regulations with which tiremalysis machines in Belgium were required tofaam
had not been notified to the Commission, as redunyeArticle 8 of Directive 83/189. He argued ttie consequent
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inapplicability Of the Belgian regulations regaiglioreath analysis machines impinged on the evidebt&ined by
using those machines; it could not be used in a egainst him. The ECJ refused to accept this aggunit
looked to the purpose of the directive, which wasighed to protect the interest of free movemergaaids.
The Court concluded:

Although breach of an obligation (contained in Dective) rendered (domestic) regulations inagille inasmuch as
they hindered the marketing of a product which midd conform with its provisions, it did not haves taffect of

rendering unlawful any use of the product whichfeoned with the unnotified regulations. Thus thedah (of Article

8) did not make it impossible for evidence obtaibgdneans of such regulations, authorized in aaoom with the

regulations, to be relied on against an individual.

This distinction, between a breach affecting thekeking of a product, as i€IA Security International SA v
Signalson SAand one affecting its use, asliemmensis fine, and hardly satisfactory. The decisiol€Ci Security
International SAs Signalson SAad been criticised because the burden imposetepreach (by the state) of
Article 8, the non-application of the state's unfaiactice laws, would have fallen on an individual this
case the claimant. This was seen as a horizonpéitaton in all but name. In two other cases dedjdike CIA
Security International SA v Signalson SA,1996, Ruiz BemaldeZcase C-129/94) anBanagis Parfitis
(case C-441/93), individuals were permitted to kevdirectives to challenge national law, despitgrthdverse
impact on third parties.

Lemmenson the other hand, did not involve a third-partyation. The invocation by the defendant of Arti8le
of Directive 83/189 did, however, smack of abudee Tefinement introduced iremmensnay thus be seen as
an attempt by the ECJ to impose some limits orptireiple of direct effects as affected BYA Securityand
as applied to directives.

The CIA Securityprinciple was, however, confirmed and extended tmatractual relationship between
two companies inUnilever Italia SpA v Central Food Spfase C443/98). Italy planned to introduce
legislation on the geographical origins of varisirgds of olive oil and notified this in accordane#h Article 8

of the directive after the Commission requested thiz be done. The Commission subsequently decdided
adopt a Community-wide measure and invoked thedst#l' procedure in Article 9 of the directive high
requires a Member State to delay adoption of anieahregulation for- 12 months if the Commissiatends to
legislate in the relevant field. Italy nevertheles®opted its measure before the 12-month periodelxaied.
The dispute leading to the Article 234 referenaesarwhen Unilever supplied Central Foods with obile
which had not been labelled in accordance withiaitallaw. Unilever argued that Italian legislatidrosld not be
applied because it had been adopted in breachtioleA® of the directive. Advocate-General Jacotgaiad that
the C/A principle could not affect contractual telas between individuals, primarily because todhol
otherwise would infringe the principle of legal t@nty. The Court disagreed and held that the natio
court should refuse to apply the Italian legislatitt noted that there was no reason to treat itk relating
to unfair competition irCIA Securitydifferently from the contractual dispute lmilever. The Court acknowledged
the established position that directives cannoehawizontal direct effect, but went on to say tias did not
apply in relation to Articles 8-9 of Directive 884. The Court did not feel that the case law onzontal
direct effect and the case law under Directive 89/Were in conflict, because the latter directivesl not
seek to create rights or obligations for individual

The initial reaction tcCIA Securitywas that the Court appeared to accept that diectvould have horizontal
direct effect. But aftetnilever,it is clear that this has not been its intentioowdver, this area remains one of
some uncertainty. The position now seems to beptiahte parties to a contract for the sale or suppgoods
need to investigate whether any relevant techniegulations have been notified in accordance whi t
directive. There may then be a question of whettherdimitation introduced byemmensomes into play. The
end result appears to be the imposition on pripateies of rights and obligations of which they bunot
have been aware—this was the main reasgainstthe acceptance of horizontal direct effect in tagecof
directives. Although the Court idnileverwas at pains to restrict this line of cases to @ive 83/189 (and its
replacement, Directive 98/34), this is not conuviciNevertheless, the ECJ has maintained its approader
this Directive (see, ed.idl Italia Sri v Comune di Stradellecase C-303/04)), and it would appear to be best to
regard the case law under Directive 9 8/34 (angbrieslecessor) as being confined to the contextaifand
similar directives (see also, dg,v Medicines Control Agency exparte Smith & NeptteMfcase C-201/94) in the
context of the authorisation of medicinal produmteler Directive 65/65/EEC (superseded by 1993 nmeagu
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permitting the holder of a marketing authorisatiorrely on Article 5 of that directive in challemgj the grant
of an authorisation to a competitor). It shouldoab®e noted that the ECJ has not adopted this apprioa
analogous situations involving decisigi@arp v Ecoradcase C-80/06)). Such a view should, of courseprot
understood as reducing the significance of thesescian the context of an important field of EC landWells
(case C-20 1/02) antircor (case C-1 52-4/07) have taken this approach imtdighd of direct effect generally.

5.2.5.9No direct effect to impose criminal liability

One important limitation to the direct effect piijple was confirmed irBerlusconi and other§oined cases C-
387/02, C-39 1/02, and C-403/02). Here, Italian pany legislation had been amended after proceediggsst
Mr Berlusconi and others had been commenced to rreksubmission of incorrect accounting information
a summary offence, rather than an indictable ofedde Italian criminal code provides that a mam=ént
penalty introduced after proceedings have been @mad but prior to judgment should be imposed,iaie
instant cases, proceedings would therefore habe terminated as the limitation period for summafifignces
had expired. The ECJ was asked (in Article 234 gedings) if Article 6 of the First Company Law Ditee
(68/15 1/EEC) could be relied upon directly agathstdefendants. Having observed that the directgeired
an appropriate penalty and that it was for theonaticourt to consider whether the revised prongiof Italian law
were appropriate, the Court confirmed that it i$ permissible to rely on the direct effect of aediive to
determine the criminal liability of an individugbdras 73-8). In so holding, the ECJ followed theqples
developed in the context of indirect effect (5.38&low) and reflects general principles of law (Edapter 6).

s.2.5.1irect effect of directives: Conclusions

The jurisprudence of the ECJ in this area has redtsuofficiently to permit the conclusion that, agemeral
rule, directives cannot take direct effect in thentext of a two-party situation where both partas
individuals. Directives can only be relied upon iagha Member State (in a broad sense) by an iddali
(on limitations on the obligations an individualncanforce, noté/erholen(case C-87/90)). A directive
cannot impose an obligation on an individual oélitsit needs to be implemented to have this consece.
Nevertheless, it is apparent that the clear-cuindtion between vertical and horizontal direceeffin two-party
situations becomes blurred when transposed intpartite context. The enforcement by an individoélan
obligation on the Member State may affect the sgbit other individuals, which, accordingWéells(case C-
201/02), is a consequence of applying direct effeat does not appear to change its vertical nafure rather
specific context of notification and authorisatidinectives, which may also have an effect on reteships not
involving Member States, adds to the uncertaintyt Bhilst the case law may seem settled, the dedmte
whether directiveshouldhave horizontal direct effect is one that is urijk® go away soon.

5.2.6 Decisions

A decision is 'binding in its entirety upon thosewthom it is addressed' (Article 249 EC). Decisionay be
addressed to Member States, singly or collectiveiyto individuals. Although, like directives, thaye not
described as 'directly applicable’, they may, as @stablished iGrad v Finanzamt Trausteiftase 9/70), be
directly effective provided the criteria for diregffects are satisfied. The direct application efidions does
not pose the same theoretical problems as diregtaiace they will only be invoked against the addee of
the decision. If the obligation has been addressddm and is 'binding in its entirety', there ssamo reason
why it should not be invoked against him, providingcourse, that it satisfies the test of beintfigently clear
precise and unconditional. In the recent cas€asfele v Sud-Ouest-Sgdase C- 18/08), which concerned a
decision which permitted the state to exempt certahicles from motor tax, the ECJ held that dug¢hw
element of choice left to the Member State, theviial could not rely on the decision to obtairchu
an exemption. An individual may seek to rely onegision addressed to a Member State against thaibete
State (eg, recentlj;osele v Sud-Ouest-Sgdase C- 18/08)). l&corad(case C80/60), Ecorad sought to rely on
the contents of a decision, adopted accordingaddhms of a directive, addressed to a Member $tattee
context of a contractual dispute with Carp. Caginged it was not bound by the decision. The ECievead
the cases on the horizontal application of direstimnd concluded that:

the considerations underpinning the case-law exlew in the preceding paragraph with regard tectlires apply
mutatis mutandiso the question whether Decision 1999/93 may biedalpon as against an individual. [Para
21.]

5.2.7 Recommendations and opinions
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Since recommendations and opinions have no binfiirge it would appear that they cannot be invokgd b
individuals, directly or indirectly, before natidnaourts. However, inGrimaldi v Fonds des Maladies
Professionnellecase C-322/88), in the context of a claim by aramg worker for benefit in respect of
occupational diseases, in which he sought to ineoKmmmission recommendation concerning the caorditi
for granting such benefit, the ECJ held that nati@ourts were:

bound to take Community recommendations into censitn in deciding disputes submitted to thenparticular
where they clarify the interpretation of nationabyisions adopted in order to implement them or r@ttbey are
designed to supplement binding EEC measures.

Such a view is open to question. It may be arghatirecommendations, as non-binding measures, tcire a
most only be taken into account in order to res@wm#iguities in domestic law.

5.2.8 International agreements to which the EC is party

There are three types of international agreemempgalde of being invoked in the context of EC lavgiag
from the Community's powers under Articles 281, ,3083, and 310 (ex 210, 228, 113 and 238 EC, post
Lisbon, Articles 243, 260, 294, and 272 TFEU retipely—see Chapter 3). First, agreements concluaed
the Community institutions falling within the trgamaking jurisdiction of the EC; secondly, ‘hybrid'
agreements, such as the WTO agreements, in whelsuhject matter lies partly within the jurisdictiof
Member States and partly within that of the EC; #mddly, agreements concluded prior to the EC Tyea
such as GATT, which the EC has assumed as beirfgnwiits jurisdiction, by way of succession. These i
no indication in the EC Treaty that such agreemerayg be directly effective.

The ECJ's case law on the direct effect of theseemgents has not been wholly consistent. It pusgorapply
similar principles to those which it applies in tea$ of 'internal’ law. A provision of an asso@atiagreement
will be directly effective when 'having regard te wording and the purpose and nature of the agnegitself, the
provision contains a clear and precise obligatibicvis not subject, in its implementation or effeto the adoption
of any subsequent measure'. Applying these priegiph some cases, such laternational Fruit Co NV v
Produktschap voor Groenten en Fruit (No(8xses 21 and 22/72), the Court, in response &mguiry as to the
direct effects of Article XI of GATT, held, followig an examination of the agreement as a wholettibaArticle

was not directly effective.

In others, such aBresciani(case 87/75) andupferberg(case 104/81), Article 2(1) of the Yaounde Conwamnti
and Article 21 of the EC-Portugal trade agreemeatenexamined respectively on their individual nseahd
found to be directly effective. The reasons fos¢hdifferences are at not at first sight obviowstipularly since
the provisions in all three cases were almost idehin wording to EC Treaty articles already foudidectly
effective. The suggested reason (see Hartley (1888L Rev 383) for this inconsistency is the cantfli
between the ECJ's desire to provide an effectivansef enforcement of international agreementsnagai
Member States and the lack of a solid legal basiswbich to do so. The Court justifies divergences i
interpretation by reference to the scope and perpbthe agreement in question, which are cleaiffgrént
from, and less ambitious than, those of the ECtyr@pinion 1/91(on the draft EEA Treaty)). As a result, the
criteria for direct effects tend to be applied mstectly in the context of international agreenseantered into
by the EC.

Since thdnternational Fruit Cocases the Court has maintained consistently thatiGAles cannot be relied
upon to challenge the lawfulness of a Community eéxtept in the special case where the Community
provisions have been adopted to implement obligatientered into within the framework of GATT. Besau
GATT rules are not unconditional, and are char&gdrby 'great flexibility', direct effects canrm inferred
from the 'spirit, general scheme and wording ofTheaty'. This principle was held Bermany v Councilcase
C280/93) to apply not only to claims by individuddat also to actions brought by Member States. As a
result the opportunity to challenge Community law infringement of GATT rules is seriously curtaile
Despite strong arguments in favour of the diregbliapbility of WTO provisions from Advocate-General
Tesauro inTHermes International v FH Marketing Choice B4se C-53/96), the Court has not been willing to
change its mind. It appears that there is neariumaurs political opposition to the direct applicatiof WTO.
(See recentlyerck Genericos-Produtos Farmaciuticos Lda v M&tcko Inc, and Merck Sharp & Dohme Lda
(case C-43 1/05)).

However, where the agreement or legislation issueder the agreement confers clear rights on
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individualsthe ECJ has not hesitated to find direct effects §evinceg(case C192/89)Bahia Kziber(case
C- 18/90)).

Thus, paradoxically, an individual in a dualisttetauch as the UK will be in a stronger positioartthe would
normally be vis-a-vis international law, which istras a rule incorporated into domestic law.

5.2.9 Exclusions from the principle of direct effexc

In extending the jurisdiction of the ECJ to matteithin the third—justice and home affairs (JHA)-Hgui of the
TEU to encompass decisions and framework decisiotige field of political and judicial cooperatiamcriminal
matters taken under Title VI TEU, the Treaty of Aendam (ToA) expressly denied direct effects tosé¢he
provisions (Article 34(2) TEU). Similarly, althougireas within the third pillar of the TEU, relatitg visas,
asylum, immigration, and judicial cooperation imicmatters, were incorporated into the EC Treagw Title
IV), the ToA excluded the ECJ's jurisdiction toeubn any measure or decision taken pursuant talArti
62(1) 'relating to the maintenance of law and oraed the safeguarding of internal security' (Aeti6B(2)
EC); thus access to the ECJ via a claim before tlaional court was denied to individuals in argag/hich
they may be significantly and adversely affectedshiould be noted that if the Treaty of Lisbon cenm&o
force, Article 34 TEU would be deleted, all the yigions relating to judicial cooperation in criminaatters
and to police cooperation being relocated to th&TKthe EC Treaty after Lisbon corrfes into effea$)
part of the area of freedom security and justicevigions. With the unitary structure, it will noriger be
possible to distinguish between the policy areahéncurrent manner and thus these areas would ebave
the potential to become directly effective, thoutgbhould be noted that the CFSP provisions withaé in the
TEU and therefore structurally separate. Arguathistinctions may continue to be made here.

Although not an express exclusion from the prireipf direct effects, a situation in which an indival was
not be able to rely on Community law arose in thsecofRechberger and Greindle v Austfigase C-140/97).
The case, a claim based Brancovich,concerned Austria's alleged breaches of Direct@A.3 on package
travel both before Austria's accession, under tB& EAgreement, and, following accession, under tl@@ E
Treaty. The ECJ held that where the obligationmiplement the directive arose under the EEA Agregmen
it had no jurisdiction to rule on whether a MemBeate was liable under that agreement prior tagtsession
to the European Union (see aldba-Brith Andersson v Swedish Stdtase C321/97)).

5.3 Principle of indirect effects

Although the ECJ has not shown willing to allow izontal direct effect of directives, it has deveddpan
alternative tool by which individuals may rely oirattives against another individual. This tookisown as
the principle of 'indirect effect', which is an énpretative tool to be applied by domestic counterpreting
national legislation which conflicts with a direati in the same area. It is sometimes also callegthciple
of consistent interpretation.

The principle of indirect effects was introducedairpair of cases decided shortly befbtarshall, namely:von
Colson v Land Nordrhein-Westfalérase 14/83) andarz v Deutsche Tradax Gml{else 79/83). Both cases were
based on Article 6 of Equal Treatment DirectiveZDg/. Article 6 provides that:

Member States shall introduce into their natioeghl systems such measures as are necessary e ahpbrsons
who consider themselves wronged by failure to afaptiiem the principle of equal treatment... tspertheir claims by
judicial process after possible recourse to otherpetent authorities.

The claimants had applied for jobs with their resipe defendants. Both had been rejected. It wasddy the
German court that the rejection had been basedhaindex, but it was justifiable. Under German Ithey
were entitled to compensation only in the form @velling expenses. This they claimed did not ntket
requirements of Article 6. Ms von Colson was claighagainst the prison service; Ms Harz against et
Tradax GmbH, a private company. So the verticatizootal, public/private anomaly was openly raisetl
argued in Article 234 proceedings before the ECJ.

The Court's solution was ingenious. Instead of $ouy on the vertical or horizontal effects of theective it
turned to Article 10 of the EC Treaty. Article 18quires states to 'take all appropriate measweshsure
fulfilment of their Community obligations,
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This obligation, the Court said, appliesalb the authorities of Member States, including thertsut thus
falls on the courts of the Member States to intetrprational law in such a way as to ensure that the
objectives of the directive are achieved. It wastfie German courts to interpret German law in suebay as

to ensure an effective remedy as required by Art&lof the directive. The result of this approaglthat
although Community law is not applied directly—stnot 'directly effective'—it may still be appliéadirectly

as domestic law by means of interpretation.

The success of theon Colsonprinciple of indirect effect depended on the extentwhich national courts
perceived themselves as having a discretion, utiaér own constitutional rules, to interpret doniesaw

to comply with Community law. Although the courts the UK showed some reluctance initially to apply
this principle, relying on a strict interpretatiof s 2(1) of European Communities Act 1972 as aimgly
only to directly effective Community law (see thews$e of Lords irDuke v GEC Reliance Lt§1988] AC
618)), the position soon changéditster v Forth Dry Dock & Engineering Co Lt1990] 1 AC 546).
Occasional 'hiccups' still occurred, however, aray mstill do so today. Ifrinnegan v Clowney Youth Training
Programme Ltd([1990] 2 AC 407) the House of Lords had refusedinterpret Article 8(4) of the Sex
Discrimination (Northern Ireland) Order 1976 (SI7681042) in line withMarshall, even though the order
had been made after the ECj 's decisioMiershall. This was because that provision was enacted insterm
identical to the parallel provision consideredfioke v GEC Reliance Lténd 'must have been intended to’
have the same meaning as in that Act. In the lajhtlarleasing(case 106/89, see below), such a decision
would be unsustainable now, and today, the UK couarte taking their obligation seriously (see, eg,
Braymist Ltdv Wise Finance Co Ltfr002] Ch 273;Director-General ofFair Tradings First National Bank
[2002] 1 AC 481).

5.3.1 The scope of the doctrinévlarleasing

The ECJ considered the scope of the ‘indirect efflectrine in some depth Marleasing SA v La Comercial
Internacional de Alimentation Sgase C-106/89). In this case, which was referoetheé ECJ by the Court of
First Instance, Oviedo, the claimant company waekisg a declaration that the contracts setting hg t
defendant companies were void on the grounds a 8& cause’, the contracts being a sham transactioied
out in order to defraud their creditors. This wasakd basis for nullity under Spanish law. Theeatefants argued
that this question was now governed by EC Dired®E.51. The purpose of Directive 68/151 was tdaquiothe
members of a company and third parties from, ialier, the adverse effects of the doctrine of nulkrticle 11
of the directive provides an exhaustive list afigitons in which nullity may be invoked. It doed nelude 'lack
of cause'. The directive should have been in fanc8pain from the date of accession in 1986, bt not
been implemented. The Spanish judge sought a rditomg the ECJ on whether, in these circumstances,
Article 11 of the directive was directly effective.

The ECJ reiterated the view it expressedMiasshall that a directive cannot of itself impose obligatamn
private parties'. It reaffirmed its position won Colsonthat national courts musts far as possiblinterpret
national law in the light ot the wording and purpas the directive in order to achieve the resultsped by
the directive (para 8). And it' added that thisgdtion appliedvhether the national provisions in question were
adopted before or after the directivieconcluded by ruling specifically, and withoutadification, that national
courts were 'required'’ to interpret domestic lawunoh a way as to ensure that the objectives dfiteetive were
achieved (para 13).

Given that inMarleasingno legislation had been passed, either beforeter #fe issuing of the directive, to
comply with the directive, and given the ECJ's safign that the Spanish court must nonethelesgestad
interpret domestic law to comply with the directivieseems that, according to the ECJ, it is naessary to
the application of theon Colsorprinciple that the relevant national measure shbake been introduced for
the purpose of complying with the directive, noeerwthat a national measure should have been gpmljfi
introduced at all.

5.3.2 The limits ofMarleasing

The strict line taken iMarleasing wasnodified inWagner MiretvFondo de Garantira Salarfjgase C-334/92), in
a claim against a private party based on Direc80&£87. This directive is an employee protectiorasuge
designed, inter alia, to guarantee employees aradgray in the event of their employer's insolyeriiting its
ruling in Marleasingthe Court suggested that, in interpreting natidaal to conform with the objectives of a
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directive, national courts mugtesumehat the state intended to comply with Community.l&hey must strive
‘as far as possible' to interpret domestic lawctueve the result pursued by the directive. Btitdf provisions of
domestic law cannot be interpreted in such a wayvas found to be the case\ifagner Miret)the state may be
obliged to make good the claimant's loss on thacfpies of state liability laid down ifrancovich v Italy

(cases 6 and 9/90).

Wagner Miretthus represents a tacit acknowledgment on theop#ine Court that national courts will not always
feel able to 'construe' domestic law to comply vethEC directive, particularly when the provisiafislomestic
law are clearly at odds with an EC directive, ahdré is no evidence that the national legislatatended
national law to comply with its provisions, or wighruling on its provisions by the ECJ. This linida proved
useful for courts which were unwilling to folloMarleasing.Thus, inR v British Coal Corporation, ex parte
Vardy ([1993] ICR 720), a case decided after, but withierence toMarleasing,the English High Court
adverted to the House of Lords judgment.itster but found that it was 'not possible’ to interpretaaticular
provision of the Trade Union and Labour Relatiortd 2092 to produce the same meaning as was redpyirtee
relevant EC directive (see alBe Hartlebury Printers Ltf{1993] 1 All ER 470 at 478b, ChD).

Thus the indirect application of EC directives kgtional courts cannot be guaranteed. Some reluetamc
the part of national courts to comply with then Colsonprinciple, particularly as applied iMarleasing,is
hardly surprising. It may be argued that in extagdihe principle of indirect effect in this way tR&J is
attempting to give horizontal effect to directilmsthe back door, and impose obligations, addretss®tember
States, on private parties, contrary to their ustd@ding of domestic law. Where such is the cas#éhe@House

of Lords remarked ibuke v GEC Reliance L{gee alsd-innegan v Clowney Youth Training Programme Litd}
could be 'most unfair'. Indeed, the dividing liretveeen giving 'horizontal direct effect’ to a diree and merely
relying on the interpretative obligation under ttectrine of 'indirect effect' can be a very finedaechnical
one in the circumstances of a particular caseyigemced byMangold(case C-144/04). This case involved an
interpretation of the notion of 'working time' inet context of the Working Time Directive (93/104/E®93] OJ
L307/1 8). German case law had developed a digiimbietween duty time, on-call time and stand-byeti with
only the first being regarded as 'working time'. &egency workers employed by the German Red Crads ha
challenged a provision in their collective labogreeement which, they argued, extended their workimg
beyond the prescribed 48-hour limit. The Court ®sggd that this agreement may be in breach of the
directive, but that the claimants could not rely e directive itself as against their employer.vidg
restated the basic principle that national law rbesinterpreted in accordance with the treaty airtigqular where
this has been enacted to implement a directiveCtheat went on to say that this obligation was nestricted to
the provisions themselves, but extended to 'ndtiemaas a whole in order to assess to what extenty be
applied so as not to produce a result contrarfraggought by the directive’ (para 115).

A national court must do 'whatever lies within jiisisdiction' to ensure compliance with EC law. THE@J
did not go so far as to state expressly that egistase law might have to be reviewed to ensurke sampliance,
but the force of its reasoning appears to poirth&t direction. On the facts of the case, the omeavould
be very close to allowing the individuals to invake direct effect of the directive against thenptoyer.

The ECJ inAdeneler(case C-2 12/04) referred to another limitationirdirect effect, legal certainty and non-
retroactivity. This line of reasoning finds its lsam the case dkolpinghuis Nijmegerfcase 80/8 6). Here, in the
context of criminal proceedings against Kolpinghoisbreach of EC Directive 80/777 on water purifich at
the relevant time had not been implemented by thé&lD authorities, the Court held that national ¢sur
obligation to interpret domestic law to comply wlC law was 'limited by the general principles aivl
which form part of Community law [see Chapter 6¢an particular the principles of legal certaintydanon-
retroactivity'.

Although expressed in the context of criminal ligji to which these principles were 'especiallykigable’, it
was not suggested that the limitation should bdiged to such situations. Where an interpretatibdamestic
law would run counter to the legitimate expectatiohindividualsafortiori where the state is seeking to invoke a
directive against an individual to determine orraggte his criminal liability, as was the casé\ngaro (case C-
168/95, see further below), the doctrine will ngiply. Where domestic legislation has been introdute
comply with a Community directive, it is legitimate expect that domestic law will be interpretecdamformity
with Community law, provided that it is capablesofch an interpretation (dflangold, case C-144/04, above).
Where legislation has not been introduced witheavwio compliance domestic law may still be inteiguen the
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light of the aims of the directive as long as themés'tic provision is reasonably capable of the nimga
contended for. But in either case an interpretatidnch conflicts with the clear words and intensoof
domestic law is unlikely to be acceptable to nagiocourts. This has repeatedly been acknowledgeithdy
Court(Wagner Miret(case C-334/92) anéircaro (case C-1 68/95)).

Mangoldcould, however, be seen as a more unsympathetioagpto the limits of interpretation. A*-similarly
unsympathetic approach to the difficulties of thational court can be seen iQuelle AG v
Bundesverband der Verbraucherzentralen und Verbranerbdndgcase C-404/06), where it was
argued that, as the national court had ruled tieaetwas only one possible interpretation and & prahibited
under national law from making a rulirpntra legemthe reference should be declared inadmissible @s th
referring court would not be able to take accouhtwoy differing interpretation from the ECJ. The EC
rejected the argument, on the basis of the separafifunctions between the ECJ and the nationattdsee
Chapter 10). It continued:

The uncertainty as to whether the national courttefgng an answer given by the Court of Justiceato
question referred for a preliminary ruling relatitoginterpretation of a directive—may, in complianwith the
principles laid down by the Court... interpret patl law in the light of that answer cannot affde Court's
obligation to rule on that question. [Para 22.]

In effect, the ECJ held here that the problemseaflidg with the doctrine of indirect effect are the national
court. It should not be thought th@tiellesignals an end to tteontra legenprinciple. It was a ruling of one of
the chambers. The Grand Chamber shortly beforellein Impact v Minister for Agriculture and Food and
others(case C-268/06) reaffirmed the principle, holdihgttthe national court's duty under indirect effiect
'limited by general principles of law, particulatigose of legal certainty and non-retroactivityt géherefore
indirect effect 'cannot serve as the basis fomagrpretation of national laeontra legem{para 100) Quelle
andMangoldseem then to be exceptions, but the uncertainty ititeoduced is not helpful.

Arcaro (case C-1 68/9 5) could also be seen as introdfigitiger limitations on the scope of indirect effethere,
the ECJ held that the:

obligation of the national court to refer to thentant of the directive when interpreting the retgvailes of its
own national laweaches a limit where such an interpretation letdse imposition on an individual of an obligation
laid down by a directive which has not been trarsgoimr, more especially, where it has the effect okduining
or aggravating, on the basis of the directive anthe absence of a law enacted for its implementathe
liability in criminal law of persons who act in doavention of that directive's provisions.

The Court has subsequently affirmed that the olibgato interpret domestic law in accordance wit@ E
law cannot result in criminal liability independeatt a national law adopted to implement an EC measu
particularly in light of the principle of non-retotivity of criminal penalties in Article 7 of thEuropean
Convention on Human Rights (case C-60@¥2ninal Proceedings againstX ('Rolex'This reasoning has also
been applied in the context of direct effect (Bedusconi and other§oined cases C-387/02, C-39 1/02 and C-
403/02)).

The phrase 'imposition on an individual of an odign' in Arcaro could be interpreted to mean that indirect
effect could never require national law to be ipteted so as to impose obligations on individualksapparent

on the face of the relevant national provisionss Eubmitted, however, that the ECJ's vievAinarois limited

to the context of criminal proceedings, and that épplication of the doctrine of indirect effecincasult

in the imposition of civil liability not found in amestic law (see also Advocate-General Jacobs in
Centrosteel Sri v Adipol Gmbfdase C-456/98), paras 31-5).

This seems to be the result ©teano Grupo Editorial vRocio Murciano Quinte(case C240/9 8). Here,
Oceano had brought a claim in a Barcelona courp&yment under a contract of sale for encyclopaedibe
contract contained a term which gave jurisdictiorthe Barcelona court rather than a court locatst the
consumer's home. That court had doubts regardmdaiiness of the jurisdiction clause. The Unfaim@act
Terms Directive (93/13/EEC) requires that publidies be able to take steps to prevent the contingedof
unfair terms. It also contains a list of unfaimbay including a jurisdiction clause, but this ohgcame effective in
Spanish lavafter Oceano's claim arose. Spanish law did contain ergkprohibition on unfair terms which could
have encompassed the jurisdiction clause, but topes of the relevant Spanish law was unclear. The
question arose whether the Barcelona court shotddpret Spanish legislation in accordance withUhéair
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Contract Terms Directive. The ECJ reaffirmed thelgished position that a 'national court is oldigehen it
applies national law provisions predating or poStip[a directive], to interpret those provisioss, far as
possible, in the light of the wording of the diiget (para 32).

The Court went on to say that in light of the emgian public enforcement in the Unfair Contractni®
Directive, the national court may be required tolide of its own motion the jurisdiction conferred it by an
unfair term. As a consequence, Oceano would beiabof a right which it might otherwise have ergdy
under existing Spanish law. This latter considerathould not prevent the national court from inteting
domestic law in light of the directive. In termstbé scope of the doctrine of indirect effect, éuhd be nonsensical
to distinguish between cases which involve the isitpm of obligations and those which concern restms on
rights. Often, in a relationship between individyabne individual's right is an obligation placeu another
individual. The reasoning iArcarois best confined to the narrow context of crimipahalties.

Some questions have arisen as to when the obligadiase a consistent interpretation arises ampeaiticular
should it be the date the directive is enactedherate by which it must be implemented. This joesame
before the ECJ iMdeneler.The ECJ distinguished a positive and a negativg thutthe courts of Member
States. The positive aspect is the obligation terjomet all national law in line with the directiwhat arises from
the date by which the directive must be transpokd.negative aspect is based on the ECJ's regsioriinter-
Environnement Wallonigsee 5.2.5.2 above). According to this line of osétzg, the national courts must, once
the directive is in force (but before it is duelt® transposed), refrain from interpreting natidaal in a way
liable seriously to compromise the attainment efrasult prescribed by the directive.

It may therefore be stated that the doctrine oir@ud effect continues to be significant. Howeudere will be
circumstances when it wilfhot be possible to agplyn such a situation, as the Court suggested/agner
Miret, it will be necessary to pursue the alternative iyna&f a claim in damages against the state undger th
principles laid down irfFrancovich v Italy(cases C-6 and 9/90—see Chapter 9).

It may be significant that il Corte Ingles SA v River@ase C-192/94) the Court, in following tiori
ruling that a directive could not be invoked ditg@gainst private parties, did not suggest a rgniedsed on
indirect effect, as it had iMori, but focused only on-the possibility of a claim aghithe state under
Francovich.

5.3.3 Indirect effect in other contexts

The discussion has, so far, concentrated on thécappn of this principle in the context of directs.
However, mMariaPupino (case C-l05/03), the ECJ held that the obligationirtterpret national law in
accordance with European rules can extend to framedecisions adopted under Article 34(2) TEU, trat a
national court is required to interpret domestiw,l&n so far as possible, in accordance with theding and
purpose of a corresponding framework decision. ddasion is controversial, because it extends tt®n of
indirect effect into the domain of criminal law, area in respect of which the Community has no aienze to
act and seems also to circumvent the limitatiothendirect effect of JHA provisions noted at 5.2.9.

5.4 Conclusions

The principle of direct effects, together with itgin principle of supremacy of EC law, discusse€hapter

4, has played a crucial part in securing the agjptic and integration of Community law within nat# legal
systems. By giving individuals and national cowrtsole in the enforcement of Community law it haswred
that EC law is applied, and Community rights erddrceven though Member States have failed, delddgrar
inadvertently, to bring national law and practin&iline with Community law. Thus, as the Courtgegfed in
Van Gend(case 26/62), the principle of direct effects hasvjgled a means of control over Member States
additional to that entrusted to the Commission uidgcle 226 and Member States under Article 228e(further
Chapter 11). But there is no doubt that the ECJexdsnded the concept of direct effects well beydad
apparent scope as envisaged by the EC Treaty. dfordre, although the criteria applied by the EQJ fo
assessing the question of direct effects appeaiglstforward, in reality they have in the past begplied
loosely, and any provision which is justiciable hastil recently, been found to be directly effeetino matter
what difficulties may be faced by national courtsits application, or what impact it may have oa flarties,
public or private, against whom it is enforced. $hie principle of direct effects created probldarsnational
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courts, particularly in its application to directi

In recent years there have been signs that the lE2@ihg, with a few exceptions, won acceptance fktember
States of the principle of direct effects, or aiste—in the case of directives—of vertical effetisgd become aware
of the problems faced by national courts and wapared to apply the principles of direct and iradieffect with
greater caution. Its more cautious approach tgtiestion of standing, demonstrated @mmengcase C-226/97),
has been noted above. @omitato di Coordinamento per la Difesa della Cav&egione Lombardiécase C-
236/92), the Court found that Article 4 of Dire&iv 5/442 on the Disposal of Waste, which requstdes to
'take the necessary measures to ensure that vgadigposed of without endangering human healthagtaut
harming the environment', was not unconditionadwdficiently precise to be relied on by individulsfore their
national courts. It 'merely indicated a programmée followed and provided a framework for actiby'the
Member States. The Court suggested that in orddyetalirectly effective the obligation imposed by th
directive must be 'set out in unequivocal terrmsR v Secretary of State for Social Security, expauiton(case
C-66/95) the Court refused to admit a claim forderd of interest on arrears of social securityefi¢ on the
basis of Article 6 of EC Directive 79/7 on Equak&tment for Men and Women in Social Security, altoin
Marshall (No 2)(case C-27 1/91) it had upheld a claim for comp@msdor discriminatory treatment based on
an identically worded Article 6 of Equal Treatmdbdirective 7 6/207. The Court's attempts to distisu
between the two claims (‘amounts payable by wagoofal security are not compensatory') were uncming.
In El Corte Ingles SA v River@ase C-192/94) it found the then Article 1 29awrib3) of the EC Treaty
requiring the Community to take action to achievaigh level of consumer protection insufficientlear and
precise and unconditional to be relied on as betwebviduals. This may be contrasted with itsieagpproach to
the former Article 128 EC, which required the Conmity institutions to lay down general principles toe
implementation of a vocational training policy, whiwas found, albeit together with the non-discriation
principle of (the then) Article 7 EEC, to be dirlgceffective (seeGravier v City of Lieggcase 293/83)).
Thus, a directive may be denied direct effectsrondad the following the grounds:

(@ the right or interest claimed in the directive @ sufficiently clear, precise and unconditional

(b) the individual seeking to invoke the directive didt have a direct interest in the provisions inwbke
(Verholencases C-87-9/90)

(c) the obligation allegedly breached was not idéehfor the benefit of the individual seeking twdke its
provisions(Lemmens).

In the area of indirect effects, Dori v Recreb Sr{case C-9 1/92), the ECJ, following its leadMarshall (case
152/84), declared unequivocally that directivesldaot be invoked horizontally. This view was ershat inEl
Corte Ingles SA v Rivero, Arcafoase C- 168/95) and, most recentlypiiffer (joined cases C-397/01 to C-
403/01). InWagner Miret(case C3 34/92) the ECJ acknowledged that naticmaits might not feel able to
give indirect effect to Community directives by meaof 'interpretation’ of domestic law. This wasaal
approved inArcaro. In almost all of these cases, decided af@ncovich,the Court pointed out the possibility
of an alternative remedy basedFnancovich,discussed in Chapter 9.
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J Steiner and L Woods, ‘EU Law’ (10th ed), OUP 2009
Chapter 6: General Principles of Law

6.1 Introduction
6.1.1 The relevance of general principles

After the concept of direct effects and the prifeipf supremacy of EC law the third major contiidtof the
European Court of Justice (ECJ) has been the inttimth of general principles of law into the cormisEU law.
Although primarily relevant to the question of rafies and enforcement of EC law, a discussion ofrdies of
general principles of law is appropriate at thiagst in view of their fundamental importance in the
jurisprudence of the ECJ.

General principles of law are relevant in the ceinté EU law in a number of ways. First, they mayilwoked as
an aid to interpretation: EU law, including domessiw implementing EC law obligations, must be lipteted in
such a way as not to conflict with general prinegpbf law. Secondly, general principles of law rbaynvoked by
both states and individuals to challenge Commumityion, either to annul or invalidate acts of the
institutions (under Articles 230, 234, 236, and Zé% 173, 177,179, and 184) EC post Lisbon 263, 267
270 and 277 TFEU), or to challenge inaction ongh#g of these institutions (under Articles 232 864ex
175 and 179) EC post Lisbon 265 and 270 TFEU).dIfiras a logical consequence of its second rale, b
less generally acknowledged, general principles alap be invoked as a means of challenging actjoa b
Member State, whether in the form of a legal cadministrative act, where the action is perfornmethé context of

a right or obligation arising from Community laweésKlensch(cases 201 and 202/83)achaufv Germany
(case 5/88)Lageder v Amministrazione delle Finanze dello Steése C31/91); but Rfv Ministry ofAgriculture,
Fisheries and Food, ex parte Bostdchkse C2/93)). The degree to which general priesipf law affect actions by
Member States will be discussed in more detait late¢his chapter. General principles of law mayiteoked to
support a claim for damages against the Commuuitgler Article 288(2) (ex 2 15(2) post Lisbon Aic340
TFEU) (see Chapter 14).

These reasons are all practical reasons, baséa iaréna of legal action. There are other reagonswhich
relate to how the Union is seen; what sort of valiidas. The jurisprudence in this area expanelsigfints of
individuals beyond the economic rights found in thiginal treaty. In parallel with the concept dfizenship,
the protection of such rights suggests the Uniselithas greater links with the individuals anditself,
obtaining greater legitimacy.

This area has become a steadily evolving aspetinadn law. This chapter examines the general hisdbr
development of the Court's jurisprudence to exphaiww general principles have been received intmbtaw.

It will be seen that general principles, in paf@uundamental rights, are invoked with increasireguency
before the European courts. Some of these genénalgles are examined in more detail. Howevess tihapter
does not provide a full survey of the substantights which are now recognised in Union law. Such a
discussion is beyond the scope of this book andemsashould refer to the specialist texts which raoes
available.

6.1.2 Fundamental principles

General principles of law are not to be confusethwhe fundamental principles of Community law, as
expressed in the EC Treaty, for example, the plasi of free movement of goods and persons, of non-
discrimination on the grounds of sex (Article 14k (119, as amended) EC) or nationality (Article(&2 6)
EC), although there may be some overlap or comnigrmtween the two. General principles of law ditlote

the 'unwritten' law of the Union and they have bdeveloped—or discovered—over time by the ECJ.

6.2 Rationale for the introduction of general principles of law

The original legal basis for the incorporation ehgral principles into Union law was slim, restprgcariously on
three articles. Article 230 gives the ECJ poweragew the legality of Community acts on the basisinter
alia, 'infringement of this Treaty', or 'any rulé law relating to its application'. Article 288(2yvhich
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governs Community liability in tort, provides tHability is to be determined 'in accordance witte tgeneral
principles common to the laws of the Member StatAsd Article 220, governing the role of the ECJ,
provides that the Court 'shall ensure that in therpretation and application of this Treaty the ia observed'.

In the absence of any indication as to the scopeoatent of these general principles, it has betrid the
ECJ to put flesh on the bones provided by theytrddtis function the Court has amply fulfilled, ttee extent that
general principles now form an important elemeridflaw.

One of the reasons for what has been describdteaSdurt's 'naked law-making' in this area is bkstrated
by the case dfnternationale Handelsgesellschaft mi¢hse 11/70). There the German courts were factd wi
a conflict between an EC regulation requiring theeiiture of deposits by exporters if export was campleted
within an agreed time, and a number of principleshe German constitution, in particular, the piohe of
proportionality. It is in the nature of constitutal law that it embodies a state's most sacredamthmental
principles. Although these principles were of marar importance, for obvious reasons in post-warmny,
other Member States also had written constitutemnbodying similar principles and rights. Clearlyibuld not
have done for EC law to conflict with such prineipl Indeed, as the German constitutional court nobete
([1974] 2 CMLR 540), were such a conflict to exisgtional constitutional law would take precedeonuer
EC law. This would have jeopardised not only thigple of primacy of EC law but also the uniforgniof
application so necessary to the success of thelegal order. So while the ECJ asserted the priecgdl
primacy of EC law irlnternationale Handelsgesellschattwas quick to point out that respect for fundataén
rights was in any case part of EC law.

Another reason now given to justify the need fanegel principles is that the Community's powers—aod/
those of the Union—have expanded to such a debatsdme check on the exercise of the institutjpmsers is
needed. Furthermore, the expansion of Union conmgeteneans that the institutions' powers are nhowemor
likely to operate in policy areas in which humaghts have an influence. Although those who wislsee
sovereignty retained by the nation state may oalj§ynhave been pleased to see the limitation of the
institutions' powers, the development of human4sghrisprudence in this context can be seen asuald-
edged sword, giving the ECJ increased power to gnfaoth acts of the Union institutions and impletimen
measures taken by Member States on grounds ohggment of general principles.

6.3 Development of general principles
6.3.1 Fundamental human rights

The Court's first tentative recognition of fundamanhuman rights was prior tdnternationale
Handelsgesellschaftn the case ofStauder v City ofUlm(case 29/69). Here the applicant was claiming
entitlement to cheap butter provided under a Conityngsoheme to persons in receipt of welfare benefie was
required under German law to divulge his name aliless on the coupon which he had to present torotite
butter. He challenged this law as representingokation of his fundamental human rights (namelyyadityy of
treatment). The ECJ, on reference from the Gernoamt ©n the validity of the relevant Community daon,
held that, on a proper interpretation, the Comnyumeéasure did not require the recipient's nameppear on
the coupon. This interpretation, the Court heldptamed nothing capable of prejudicing the fundatalen
human rights enshrined in the general principleswfand protected by the Court.

The ECJ went further imternationale Handelsgesellschatthere it asserted that respect for fundamentatgigh
forms an integral part of the general principleta®f protected by the Court—such rights are ingpiog the
constitutional traditions common to the Member &atOne point to note here is that the ECJ was not
comparing EC law witational law but with the principles ointernationallaw which are embodied in
varying degrees in the national constitutions ofnNder States. A failure to make the distinction hesw
general principles of international law (even ifmdied in national laws) which the Community legadler
respects and national law proper could erode thetroe of supremacy of Community law vis-a-vis
national laws.

The International Handelsgesellschaftdgment can be taken as implying that only rigirising from traditions
common to Member States can constitute part ofd&C(h 'minimalist’ approach). It may be argued thtte
problem of conflict between Community law and nagiblaw is to be avoided iall Member States it is
necessary foany human right upheld in the constitution ariy Member State to be protected under EU law (a
maximalist approach). Ihloechstv Commissior(cases 46/87 and 227/88), in the context of a clzsed on
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the fundamental right to the inviolability of theorhe, the Court, following a comprehensive review by
Advocate-General Mischo of the laws of all the Memi$tates on this question, distinguished between
this right as applied to the 'private dwelling dfypical persons', which was common to all MembateSt
(and which would by implication be protected astpzfr Community law), and the protection offered to
commercial premises against intervention by pudlithorities, which was subject to 'significant eliéinces' in
different Member States. In the latter case theg @oimmon protection, provided under various formeas
protection against arbitrary or disproportionatéelimention on the part of public authorities. Sarly, but
dealing with administrative law, iAustralian Mining & Smelting Europe Ltd v Commiss{case 155/79), in
considering the principle of professional privilegdhe Court found that the scope of protection for
confidentiality for written communications betweenvyers and their clients varied from state to etamnly
privilege as between independent (as opposedholse) lawyers and their clients was generallyede and
would be upheld as a general principle of Commuliaity.

These cases suggest that where certain rights ratecped to differing degrees and in different ways
Member States, the Court will look for sormemmonunderlying principle to uphold as part of Union law
Even if a particular right protected in a MembeatS§tis not universally protected, where there isygparent
conflict between that right and EU law, the Couill strive to interpret Union law so as to ensunattthe
substance of that right is not infringed. An exa@pto this approach can be seersorciety for the Protection
of the Unborn Child v Grogalfcase 159/90). This case concerned the officera sfudents' union who
provided information in Ireland about the availépilof legal abortion in the UK. SPUC brought artiae
alleging that this was contrary to the Irish coigiton. The officers' defence was based on thedfveeto
provide services within the Community and on theeffom of expression contained in the ECHR which als
forms part of Community law as a general princifdee further below). The ECJ evaded this issueeSime
students' union did not have an economic link i clinics whose services they advertised, theigian of
information about the clinics was not an econonativity within the treaty. As the issues fell outsithe
scope of EC law, the officers could not rely orheitthe provisions on freedom to provide servicethe
treaty or on general principles of law. (See furt@bapter 21.)

6.3.2 Role of international human-rights treaties

Following Internationale Handelsgesellschdfte scope for human-rights protection was furtheéereded in
the case oNold KG v Commissiofcase 4/73). In this case J Nold KG, a coal whdérsavas seeking to
challenge a decision taken under the ECSC as hbeibgeach of the company's fundamental right tofthe
pursuit of business activity. While the Court diat find for the company on the merits of the cadisasserted
its commitment to fundamental rights in the stragigerms. As well as stating that fundamental ggatm an
integral part of the general principles of law, tbleservance of which it ensures, it went on to day:
safeguarding these rights, the Court is bound &wdnspiration from constitutional traditions commto the
Member States, and it cannot therefore uphold nreaswhich are incompatible with fundamental rights
recognised and protected by the constitutions afelStates.

Similarly, international treaties for the protecti@mf human rights on which the Member States have
collaborated or of which they are signatories, sapply guidelines which should be followed withiret
framework of Community law.

The reasons for this inclusion of principles oftagr international treaties as part of EU law aleady the
same as those upholding fundamental constitutibglats; it is the one certain way to guaranteeab@dance
of conflict.

In this context, the most important internatior@aty concerned with the protection of human rightshe
European Convention for the Protection of Humanh®&gnd Fundamental Freedoms 1950 (ECHR), to which
all Member States are now signatories. The Cowgtdmaa number of occasions confirmed its adheramtiee
rights protected therein, an approach to whichother institutions gave their support Ooint Dediarg [1977]

0J C 103/1). IR v Kirk (case 63/83), in the context of criminal proceediagainst Kirk, the captain of a
Danish fishing vessel, for fishing in British watefa matter subsequently covered by EC regulatighe)
principle of non-retroactivity of penal measureagterined in Article 7 of the ECHR, was invoked et
Court and applied in Captain Kirk's favour. The EQulation, which would have legitimised the Bfitiriles
under which Captain Kirk was charged, could notdpplied to penalise him retrospectively. (See also
Johnston v Chief Constable of the Royal Ulster Caimdary (case 222/84) (ECHR, Article 6, right to

48



judicial process)Hoechst(cases 46/87, 227/88) contrast substantive rulirgaquette Freregcase C-94/00);
National Panasonic v Commissigoase 136/79) (ECHR Article 8, right to respect porvate and family life,
home and correspondence—not infringed).) The impéaétrticle 8 ECHR can be seen clearly in the dase
on free movement of people (see Chapter 25).

Thus, it seems that any provision in the ECHR mayrlyoked, provided it is done in the context ahatter

of EU law. InKaur v Lord Advocatg[1980] 3 CMLR 79), an attempt was made to invoke Convention
(Article 8 'respect for family life") by an Indidmmigrant seeking to challenge a deportation ondade under
the Immigration Act 1971. She failed on the groutiagd the Convention had not been incorporated Bntibsh
law. Its alleged incorporation via the European @amities Act 1972 did not enable a party to invoke
Convention before a Scottish court in a matter Whohrelated to EU law (see alSPUC v Grogar(case
159/90) ancKremzow v Austrifcase C-299/95)). IMannesmannrohren-Werke AGCommissior(Case T-I
12/98), the Court of First Instance (CFl) emphasisieat although the ECHR has special significamce i
defining the scope of fundamental rights recognibgdthe Community, because it reflects the corstital
traditions common to the Member States, the Coast o jurisdiction to apply the ECHR itself. ThelCF
therefore rejected arguments based directly onclarts ECHR in relation to an application to annul a
Commission decision, but allowed the application aiher grounds (see 6.6.7). The CFI's view with
regard to invoking ECHR articles may be technicalyrrect, but it sits somewhat uneasily with other
judgments both by the CFI and the ECJ in whichdiwerts appeared more willing to refer directly tGHIR
provisions, and even to the jurisprudence of theofean Court of Human Rights itself (see, Rgguette
Freres(case C-94/00)Qrfanopoulos(case C-482/0 1), citinBoultifv Switzerlanadtoncerning right to family
life; Connolly v Commissioftase C-274/99P): civil servants' freedom of exgimmsunder Article 10 ECHR).

Other international treaties concerned with huniginis referred to by the Court as constituting agilole source
of general principles are the European Social @ngd971) and Convention 111 of the Internatioratbdur
Organisation (1958[Defrenne v Sabena (No @ase 149/77)). IMinistere Public v Levycase C-158/91) the
Court suggested that a Member State might evenblbiged to apply a national law which conflicted kvia
ruling of its own on the interpretation of EC Ditewe 7 6/207 where this was necessary to ensurgltmme
with an international convention (in this case ICOnvention 89,1948) concluded prior to that staetsy into the
EC. The list has grown over the years, with the B@ding recently, for example, Convention on thetéttion
and Promotion of the Diversity of Cultural Express (UTECA v Administracion General del Esta@ase C-
222/07)) and the UN Convention on the Rights ofG@hdd (Dynamic Medierfcase C-244/06)).

6.3.3 Relationship between different legal systempsotecting human rights
6.3.3.1Relationship with national constitutions

We saw at the beginning of this chapter that onga@fcentral reasons for the introduction of fundatal rights
into EU law was the resistance of some of the d¢turtginal courts to giving effect to Community rslevhich
conflicted with national constitutional principléBhe ECJ's tactics to incorporate these princiahes stave off
rebellion were undoubtedly successful as exemgdlifig theWilnschecase ([1987] 3 CMLR 225), in which
the German constitutional court resiled from itssipon in InternationaleHandelsgesellschaftL974] 2
CMLR 540) (see Chapter 4). This does not, howawegn that the ECJ can rest on its laurels in &gand. The
Italian constitutional court in Frag6pA Fragd v Amministrazione delle Finarzecision No 232 of 21
April 1989) reaffirmed its right to test Communityles against national constitutional rules antestahat
Community rules that, in its view, were incompatiblith the Italian constitution would not be apglie
Similarly, the German constitutional courts havasserted the right to challenge Community legistathat is
inconsistent with the German constitution (see,Begnner v European Union Treaf$994] 1 CMLR 57;M
GmbH v Bundesregierun@ase 2 BvQ3/89) [1990] 1 CMLR 570 (an earlier tameadvertising case) and the
bananas casessermany v Council (Re Banana Regiifaglse C-280/93zermany v Council (Bananas I{tase
C-122/95) and T PorGmbH v Hauptzollamt Hamburg-Joné&sases C-364 and 365/95)—discussed further
in Chapter 4). Although the supremacy of Commurtsty vis-a-vis national law might not be threatersd
the possibility of its review in accordance witloyisions of national constitutions embodying geherimciples of
international law, its uniformity and the supremaafythe ECJ might well be eroded if national cowstek
themselves to interpret these broad and flexibiecples, rather than referring for a ruling on gbematters
from the ECJ. Equally, a failure on the part ofioaal courts to recognise fundamental principles, i
conjunction with a failure to refer, may have aitameffect.
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6.3.3.2Accession to the ECHR

Deferring to the ECJ does, however, concentratgmifisant degree of power in that court, againstoge
rulings there is no appeal. One suggested safedoarilindamental rights would be for the Commurtity
accede to the ECHR. Questions of human rightsianmrticular, interpretation of the ECHR, coulénhbe taken

to the European Court of Human Rights, a court Whépecialises in these issues. This would minimise
the risk of the ECJ misinterpreting the ECHR andidwhe possibility of two conflicting lines of casaw
developing (egOrkem(case 3 74/87) anHunkevFrancgcase SA 256A)). The ECJ, however, has ruled that
accession to the ECHR would not be within the prepewers of the Community: treaty amendment wdagd
required before the Community could take this g@pinion 2/94 on the Accession by the Communitjhe¢o
European Convention on Human Rights).

This was one of the issues discussed by the Coioreon the Future of Europe preparing for the 2004
IGC. The treaty establishing a Constitution woutd anly have incorporated the EU Charter of Fund#aie
Rights (a separate document, not to be confusddtivt ECHR) into the Constitution (see further bgldout
would also have included an article in Part | whiplovided that the Union 'shall accede to the Eeamp
Convention for the Protection of Human Rights amehdlamental Freedoms'. A further declaration pravide
for cooperation between the ECHR and the ECJ. Askm@v, the Constitution has been abandoned and
replaced by the Lisbon Treaty. Although Lisbon does incorporate the charter, it continues thentita to
accede to the ECHR (Article 6(2) TEU), but theustadf the Lisbon Treaty is, like the Constitutiogfdre it, in
doubt (see Chapter 1). Even if it were in force, details of timing and other practicalities of @&sion remain

to be worked out. The Treaty on European Union (TEl$ amended by Lisbon) also specifies that acmess
would not affect the Union's competence as defindte treaties. Yet, this remains a significamtpstorward.

It also follows the line established by recent tye@mendments, which have seen a progressive gaisithe
profile of human-rights protection within the Commity and, indeed, the Union.

6.3.3.3Enforcing respect for the ECHR within the EU strugte
The TEU had included in the Union general provisianreference to the ECHR to the effect that:

The Union shall respect fundamental rights, asagired by the European Convention for the ProteafoHuman
Rights and Fundamental Freedoms. . . and as thaly fijmm the constitutional tradition common te Member States,
as general principles of Community law. [Articleh(ex F(2) TEU).]

The Constitution provided, to a similar effect,ttha

Fundamental Rights, as guaranteed by the Europaave@ion for the Protection of Human Rights anddamental
Freedoms and as they result from the constitutibaditions common to the Member States, shalltitotes general
principles of the Union's law. [Article 1-9(3).]

This wording has been reproduced by the LisbontyraaArticle 6(3) TEU.

Additionally, Article 6(1) (ex F(I)) TEU stated thahe Union was founded on respect for 'liberty,
democracy and respect for human rights'. HoweverAticle L TEU, as it then was (how amended and
renumbered as Article 46 TEU), the ECJ's jurisdittas regards the general Union provisions wasudgd.

The Treaty of Amsterdam (ToA) amended Article 46UTt® give the ECJ express competence in respect of
Article 6(2) TEU with regard to action of the instions 'insofar as the ECJ has jurisdiction eitheder the
treaties establishing the Communities or under T&J'. This would seem to be little more than a
confirmation of the existing position, at leastfasas the EC Treaty is concerned, though it migihte some
significance in respect of the ECJ's (limited) gdiction regarding justice and home affairs (JHAticle 46
TEU will be repealed should the Lisbon Treaty comto force.

The ToA inserted Article 7 into the TEU. This prded that where there has been a persistent anduseri
breach of a principle mentioned in Article 6(1) TEthe Council may suspend certain of the rightghef
offending Member State, including its voting righté/ere this provision used, it could have serious
consequences for the Member State in question; sudthember State would lose its opportunity to
influence the content of Union legislation by whighwould be bound, even in sensitive areas where
otherwise it could have vetoed legislation. Thuse might suggest that the need to comply with foretztal
principles is being taken seriously indeed. Itikely, though, that this provision will be used pnharely
given the severity of the breach needed to trigfgeiprocedure, which itself is long-winded, requirunanimity
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(excluding the offending Member State) in the firsstance. Given the potential consequences for bhdem
States, however, the complexity of the procedurperhaps appropriate. The Lisbon Treaty contaimse\a
provision, Article 269 TFEU, which gives the EC# flrisdiction to decide on the legality of suctezision on
procedural grounds only.

6.3.3.4Relationship with international law

The relationship between EU and international las been the subject of consideration recently. fabtial
backdrop concerned Union measures implementing @bbRtions on economic sanctions. Effectively, ¢hes
measures allowed for the freezing of individuadseds, without prior warning. The matter came lkeetbe CFlI,

as an action for annulment. It held that the couants not empowered to review decisions of the UN,
including the Security Council, even in the ligHt @ommunity law or the fundamental rights recognisy
Union law (Ahmed AH Yusufand Others v Council of the Europguion (cases T-306 and 3 15/01), known as
Kadi). The CFI based this decision on the fact that, atingrto its interpretation of the requirements of
international law, the obligations of the Membemt8s of the United Nations prevail over any other
obligation. The Community, although not itself amier of the UN, must, in the CFI's opinion, be tabiny
the obligations flowing from the Charter of the témi Nations. Nonetheless, the CFI reserved thesrighthe
Community courts to check the lawfulness of ther@dwRegulation (which implemented the UN Secu@yuncil
Resolution and was under challenge in this casa], therefore implicitly the underlying resolutioby
reference to the higher rules of international (g cogens)from which neither the Member States nor the
bodies of the Union should, under international,lae able to derogate. This includes provisionsndéd to
secure universal protection of fundamental humahts. On the facts, the CFI found the application
unfounded.

The ECJ heard the appeal Kadi (joined cases C-402 and 415/05 P) and approachednttter in a
completely different way, overturning the CFl'semationalist approach. While the ECJ accepted ttiat
EU (and its Member States) were subject to int@ynat obligations, such as those contained in thi tdis
does not change the allocation of powers withinEhke Furthermore, the EU was characterised by tGé, E
drawing on its previous jurisprudence, as an auttnes legal order built on the rule of law and resger
fundamental human rights. Thus there is a distnctietween international obligations and the effect
Community norms, and the fact that Community messunight arise from those international obligatidoes
not affect the fact that Union law must comply whilnman rights, as recognised by the EU. On thiis b ECJ
reviewed whether the EU implementing measures ¢het UN Resolutions) complied with a number of
procedural rights and the right to respect for prop and in this, it is arguable that the ECJ wadsng a
stronger line that had the European Court of HuRights. This is a significant judgment, which repdmasises
the centrality of the rule of law and the protectad human rights within the EU.

6.4 Relationship between the EC/EU and the ECHR ithe protection of human rights: View from the
ECHR

All Member States of the EU have signed the ECHR| @m most Member States, the Convention has been
incorporated into domestic law. (It was incorpodate the UK by the Human Rights Act 1998, which eam
into force in October 2000.) When it is so incorgted, the Convention's provisions may be invokedriee

the domestic courts in order to challemggionalrules or procedures which infringe the rights pected by the
Convention. Even without the Convention being ipooated into domestic law, the Member States aumdbo

by its terms and individuals, after they have estenl national remedies, have a right of appeal rutice
Convention to the European Court of Human Rights.

The ECJ has done a great deal to ensure the poot@fthuman rights within the context of the apption of
Community law, whether by Community institutionsliyrMember States. But, as the ECHR has not Soefam
incorporated intaCommunitylaw, its scope has been limited and the relatignbletween the ECHR and the
Union legal system is somewhat unclear. The diffesi are illustrated by the decision of the Eump&ourt of
Human Rights in th#atthewscase (European Court of Human Rights judgment,etdary 1999).

Matthews concerned the rights of UK nationals resident irbr@iar to vote in European Parliamentary
elections. They were excluded from participatinghie elections as a result of the 1979 agreeméwebka the
Member States which established direct electiongespect of the European Parliament. The applicamsed
that this was contrary to Protocol 1, Article 3tk ECHR, which provides that signatory Statesht® t
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Convention are under an obligation 'to hold freecbns at reasonable intervals by secret ballotdeu
conditions which will ensure the free expressiothefopinion of the people in the choice of thadiedure'. The
British government argued that not only was Comryulaw not within the jurisdiction of the ECHR (d®
Community had not acceded to the Convention), lsat that the UK government could not be held resjta
for joint acts of the Member States. The EuropeaarCof Human Rights found, however, that there baen
a violation of the Convention.

The Court held that States which are party to tG¢lE retain residual obligations in respect of thghts
protected by the Convention, even as regards ark&svmaking which had been transferred to the dnio
Such a transfer of power is permissible, providedvention rights continue to be secured within@eenmunity
framework. In this context the Court of Human Rgyimoted the ECJ's jurisprudence in which the ECJ
recognised and protected Convention rights. In ¢hise, however, the existence of the direct elastigas
based on &ui generisinternational instrument entered into by the UK &mel other Member States which
could not be challenged before the ECJ, as it vahsamormal Community act. Furthermore, the TEUictwh
extended the European Parliament's powers to iaclim right to co-decision thereby increasing the
Parliament's claim to be considered a legislatuk taking it within the terms of Protocol 1, ArécB of the
ECHR, was equally an act which could not be chakehbefore the ECJ. There could therefore be no
protection of Convention rights in this regard e tECJ. Arguing that the Convention is intended to
guarantee rights that are not theoretical or ilysthe Court of Human Rights held that:

The United Kingdom, together with all other partiesghe Maastricht Treaty, is responsitd¢ione materiacunder
Article 1 of the Convention and, in particular, andirticle 3 of Protocol 1, for the consequenceshaft Treaty.
[Para 33.]

It may be noted that it is implicit in the reasampiim this judgment that the EU is regarded by thoair€ of
Human Rights as being the creature of the MembateSt which remain fundamentally responsible fa th
Community's actions—and for those of the Union.sT¢nrresponds with the conception of the EU exmtkss
by some of the Member States' constitutional co(ets see the German constitutional court's reagoim
Brunner[1994] 1 CMLR 57).

Arguably, this judgment opens the way for the Menft@tes to be held jointly responsible for thosenBunity

(or Union) acts that currently fall outside theigdiction of the ECJ, sealing lacunae in the ptimacoffered to
individual human rights within the Community legaider. The difficulty is, of course, that in thiase only
the UK was the defendant. The British governmendaependent on the cooperation of the other Member
States to enable it to fulfil its own obligationsder the ECHR. It is possible that a case couldrbaght under
the ECHR against all Member States jointly. (Seg, ®ociete Guerin AutomobileApplication No
51717/99), inadmissible on other groun®SR Senator LinegApplication No 56672/00) (Grand Chamber),
dismissed as the applicant could not claim on dlogsfto be a victim, though note third-party repraations,
including that of the ICJ.) Although this would naibviate the need for cooperation to remedy aniatimn
found, it would avoid the situation where one MemBéate alone was carrying the responsibility foridd
measures that were the choice of all (or most) Men8iates. The implication that the European Codrt
Human Rights will step in only where there is nfeefive means of securing human-rights protecti¢hinan
existing international body (ie, that the ECJ hamary responsibility for these issues in the E&Junderlined
by its approach in another case involving anoth@rofean supranational organisation, Eurafdvaite and
Kennedy v Germanykuropean Court of Human Rights judgment, 18 Felru®99). There the Court
emphasised the necessity for an independent réxdawnd which is capable of protecting fundamentgits to
exist within the organisational structure. Moreemgty, we can see this approachBaosphorus Airways v
Ireland (European Court of Human Rights judgment, 30 Jus@52GC)), which concerned alleged human-
rights violations resulting from Community seconddegislation which the ECJ had upheld. There the
European Court of Human Rights held that it woubd imterfere provided the rights protection awardwgd
the ECJ was equal to that under the ECHR, notiagiththis context, 'equal’ means equivalent orpamable
rather than identical (para 155). It should be ddhat in a concurring judgment, one of the Europ€aurt of
Human Rights judges did make the point that, algiothere have been reviews of ECJ jurisprudenes, th
have looked at the level of protection in a generdbrmal way, rather than looking at the substaoica right

in an individual case (Concurring Opinion of Judgess, para 2), highlighting a potential weaknesthén
system of protection awarded to individuals. Of ris&y this may all change should the EU accededo th
ECHR.
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6.5 The EU Charter of Fundamental Rights
6.5.1 Background

We have already seen that there has been a ddimatewhether the EC/EU should accede to the ECHR. |
1999, the Cologne European Council set up a Coimwenunder the chairmanship of Roman Herzog (a
former German federal president), to produce a diafon charter as an alternative mechanism torense
protection of fundamental rights. This was complete time for the 2000 European Council meeting at
Nice, where the European institutions solemnly laiozed the charter (published at [2000] OJ C364/1—
hereinafter EUCFR). At the present time, the EUGIRS not have legal effect. As with the Constitutio
the Lisbon Treaty proposes to give legal effecth® Charter. It does so by a different route, thoubhe
Constitution would have incorporated the ChartePag Il and Article 1-9(1) specified that 'the Onishall
recognize the rights, freedoms and principles setim the Charter of Fundamental Rights'. Lisbostéad
refers to the Charter rather than incorporatinghius, Article 6(1) TEU (as amended by Lisbon)estat

the Union recognises the rights, freedoms andigigiscset out in the Charter of Fundamental Rightsvhich shall have
the same legal value as the Treaties.

Nonetheless the scope of the rights granted isnasisedd as it was under the Charter (see 6.5.2)thiear
provisions clarify that the reference to the Chadees not create any new rights or extend the rsio
competence.

Despite some contention about the status and ingpdoe Charter, the ECJ has alreadymentioned theHR in a
number of judgments by way of reference in confignthat the European legal order recognises péaticu
fundamental rights (see, €8,v SoS ex parte BATase C-491/01), where the Court observed thatigié to
property ... is recognised to be a fundamental muright in the Community legal order, protectedthy first
subparagraph of Article 1 of the First Protocolthe European Convention on Human Rights ("ECHR'Y an
enshrined in Article 17 of the Charter of FundanaérRights of the European Uniofpara 144, emphasis
added). See alsdego-Quere et Cie v Commissifoase T-177/01 para 42; see further Chapter 12 and
Mannesmannrohren-Werke AGCommissior(case T-1 12/98) paras 15 and 76). These have begrover a
wide range of rights: we have already noteddadi judgment. InDynamic Medienthe ECJ referred to the rights
of the child protected by the Charter and/mrec v Belgian StatEase C-450/06), the ECJ refers to the right to
private life. However, there has been no judgmentldte in which the ECJ hdmsedits judgment on the
EUCFR.

6.5.2 Scope

By virtue of Article 51(1) EUCFR, its provisionseaaddressed to the institutions and bodies of thieryand

to the Member States only when they are implemenitinion law. As far as the institutions and bodiethe
Union are concerned, due regard is to be had tetineiple of subsidiarity. It is not entirely cleahat the
significance of this reference is, other than pesht confirm that the Union must always act inaadance
with the principle of subsidiarity. With regard the Member States, Article 51(1) EUCFR confirms
existing case law which has held that there is anlpbligation on the Member States to respectdomehtal
rights under EU law when they are acting in thetexinof Community law (se&arlsson and orgcase C-
292/97), para 37). Outside this context, MembeteStare, of course, obliged to respect fundameights
under the ECHR (see above, on 'residual obligdjions

Article 52(1) EUCFR provides that limitations oretlexercise of the rights and freedoms guaranteethdy
EUCFR must be provided by law. Any such limitatianast be proportionate and are only permittedd tare
necessary and genuinely meet objectives recoghigéite EU. In this, there are similarities to tipp@ach taken
with regard to the derogation provisions in the ECHrticle 52(2) EUCFR further confirms that thasghts
which derive from the treaties are subject to thveditions and limitations that apply to the cor@sging treaty
provisions.

6.5.3 Substance

The EUCFR is divided into six substantive chapt€fsapter I, Dignity, includes:
(@) human dignity

(b) the right to life
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(©)
(d)

the right to the integrity of the person

prohibitions on torture, inhuman or degrading tresit or punishment, slavery and forced labour.

Chapter II, Freedoms, provides for:

(@)
(b)
(©)
(d)
(e)

right to liberty and security
respect for private and family life
protection of personal data
right to marry and found a family

freedom of: (i) thought, conscience and relngi(ii) expression and information (iii) assemblyda

association (iv) the arts and sciences (v) a tiglgducation; (vi) choice in an occupation andghtrio engage
in work; (vii) ability to conduct a business, rigtdt property, right to asylum, and protection i tvent of
removal, expulsion or deportation.

Chapter Ill, Equality, guarantees:

(@)
(b)
©
(d)

equality before the law, non-discrimination, cudtureligious and linguistic diversity
equality between men and women
the rights of the child and the elderly

the integration of persons with disabilities.

The solidarity rights in Chapter IV are:

(@)
(b)
(©)
(d)
(€)
(f)

(9)
(h)
()

0

(K)

the workers' right to information and consultatigith the right of collective bargaining and action
right of access to placement services

protection in the event of unjustified dismissal

fair and just working conditions

prohibition of child labour and protection of youpgople at work

family and professional life

social security and social assistance

health care

access to services of general economic interes

environmental protection

consumer protection.

Chapter V provides for citizenship rights (see &éapter 24), which are the right to:

(@)
(b)
(©)
(d)
(€)
(f)

vote and stand as candidate at elections to tt@pEan Parliament and at municipal elections
good administration

access to documents

access to the Ombudsman

petition the European Parliament

have freedom of movement and residence

(g) diplomatic and consular protection.
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Finally, Chapter VI, Justice, guarantees a right to

(@) effective remedy and to a fair trial

(b) presumption of innocence and right of defence

(c) principles of legality and proportionality of crimdl offences and penalties;

(d) not to be tried or punished twice in criminal prediags for the same criminal offence.

The preceding enumeration of all the rights comrtaiim the EUCFR demonstrates that the Charter stsnef a
mixture of human rights found in the ECHR, right&sided from other international conventions andvigions
of the EC Treaty. The Council of the European Urtias published a booklet which explains the oridieach
of the rights contained in the EUCFR (see 'Furieading' at the end of this chapter).

6.5.4 Overlap between the Charter and the ECHR

Article 52(3) deals with the complex problem of dap between the ECHR and the EUCFR. It specifies t
those rights in the EUCFR which correspond with EClights must be given the same meaning and s®pe a
the ECHR rights. EU law may provide more generotegtion, but not a lower level of protection than
guaranteed under the ECHR and other internatios&duments (Article 53).

At present, the question of overlap is not a calaseconcern, because the EUCFR has no legal status.
However, if the Lisbon Treaty comes into forcewill be necessary to determine to what extent tGd Bas
jurisdiction to enforce the Charter. Presumablytidd® 51 would mean that the EUCFR rights are meef
standing rights, but are only relevant in mattefr&oropean law. In that case, the position woultbpbly

not be any different from the current situation.

If, however, certain EUCFR rights (such as thoseedeon the ECHR) are regarded as free-standindsiigh
then the ECJ may be in danger of 'competing’ whin European Court of Human Rights. The ECJ would
be obliged to interpret EUCFR rights in accordanite the ECHR, but a difficulty may arise if the E@terprets

an ECHR-based right in one way and the Court of &uiRights subsequently takes a different view. Mamb
States may then face a conflict between complyiitly their obligations under European law, in paréc the
doctrine of supremacy (see Chapter 4) and undde@dR, respectively. It is submitted that in suataae, the
ECHR should prevail. This seems to be the curreaitipn under the ECJ's case lawRaquette Freregcase
C-94/00), the question arose whether business pemntiould be protected under Article 8 ECHR agaiasin
raids' by the Commission under Regulation 17 (neplaced by Regulation 1/2003). In its earlier deaisn
Hoechst(case C-46/87), the ECJ had held that Article 8ired no such protection. However, subsequent ECHR
case law has extended the scope of Article 8 tercbusiness premises. Roquettethe ECJ held that the case
law under the ECHR must be taken into account piyapy theHoechstdecision. The ECJ therefore appears to
recognise that ECHR case law can have an impath@scope of fundamental rights guaranteed by Union
law. Interestingly, it has been noted the Countlafman Rights has likewise taken account of relecase law

of the ECJ. It seems that in their respective glictsons the two courts are endeavouring to minenusnflict.
Whilst this is good practice, the risk of inconsigty remains.

6.5.5 Conclusion on EUCFR

Currently, the EUCFR has only declaratory status iatmemains to be seen whether it will become ligga
binding. If this were to happen, some thought wawded to be given to the relationship between tGelE
and the EUCFR and the role of the ECJ in intermigethe fundamental rights contained in the EUCFR.
The potential accession of the EU to the ECHR, Whiould be possible if the Lisbon Treaty became
effective in its current form, would acknowledge tsupremacy of the Convention and the Europeant@bur
Human Rights.

The general principles of Union law have been erpdnthrough the case law of the ECJ to cover a wide
variety of rights and principles developed from snaources. We will now look at some specific exasapbdf
those rights. The following is not, however, an &uxstive list, and there may be degrees of overtdpiden

the categories mentioned.
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6.6 Rules of administrative justice
6.6.1 Proportionality

This was the principle invoked imternationale Handelsgesellschaft mig¢ase 11/70). It is now enshrined
in Article 5 (ex 3b) EC (see 6.8 below). The prjiei applied in the context of administrative laeguires
that the means used to achieve a given end musb lmeore than that which is appropriate and necgdsar
achieve that end. The test thus puts the burdearmmadministrative authority to justify its actioaad
requires some consideration of possible alternatilrethis respect it is a more rigorous test thae based on
reasonableness.

The principle has been invoked on many occasiore lagsis of challenge to EC secondary legislatden
successfully (egWerner A Bock KG v Commissi(ease 62/70)Bela-Muhle JosefBergmann KG v Grows-Farm
GmbH & Co KG(case 114/76). It was appliedRv Intervention Boardfor Agricultural Producejparte ED & F Man
(Sugar) Ltd(case 181/84) in the context of a claim by ED & BrMSugar) Ltd before the English Divisional
Court, on facts very similar tmternationale Handelsgesellschaftere the claimant, ED & F Man (Sugar) Ltd,
was seeking repayment of a security of £1,670,®rfeifed when it failed to comply with an obligaiido
submit licence applications to the Board withinpedfied time limit. Due to an oversight they wexdew
hours late. The claimant's claim rested on thegadeillegality of the EC regulations governing #t@mmon
organisation of the sugar market. The regulatigeared to require the full forfeiture of the dep@edged
by the exporter at the time of the initial offerewport) in the event of a breach of botpramary obligation to
export goods as agreed with the Commission arsga@ndaryobligation to submit a licence application
following the initial offer within a specified timkemit. The ECJ held, on a reference from the Domsl Court
on the validity of the regulations, that to requiie same forfeiture for breach of the secondaligation as for
the primary obligation was disproportionate, antht® extent that the regulation required such farfe, it was
invalid. As a result of this ruling, the claimanasvheld entitled in the Divisional Court to a destian that the
forfeiture of its security was unlawful: a sign#iat victory for the claimant.

The proportionality principle has also been appliedthe context of the EC Treaty, for example, fire t
application of the provisions relating to freedohmmvement for goods and persons. Under these pimvs
States are allowed some scope for derogation fhenptinciple of free movement, but derogations nimgst
justified' on one of the grounds provided (Artl@0 (ex 36) and 39(3) (ex 48(3) post Lisbon AeticB6 and
45(3) TFEU). This has been interpreted by the E€dnaaning that the measure mustbemore than is
necessaryo achieve the desired objective (see Chapterg@fdg), and 25 (persons)).

In Watson(case 118/75) the proportionality principle wasdked in the sphere of the free movement of
persons to challenge the legality of certain adtipthe Italian authorities. One of the defendakits Watson, was
claiming rights of residence in Italy. The right fosée movement of workers expressed in Article 39 &
regarded as a fundamental Community right, sulgatt to 'limitations' which are 'justified' on tlggounds

of public policy, public security or public healfArticle 39(3)). The Italian authorities sought itovoke
this derogation to expel Ms Watson from Italy. Tie@son for the defendants' expulsion was that kiaey
failed to comply with certain administrative procees, required under Italian law, to record and itoortheir
movements in Italy. The ECJ, on reference fromlthiéan court, held that, while states were ertitle impose
penalties for non-compliance with their administetormalities, these must not be disproportionated they
must never provide a ground for deportation. Hérés worth noting, it is a Member State's actiohigh
was deemed to be illegal for breach of the propowlity principle. Likewise, inWijsenbeeKcase C-
378/97) the ECJ held that, although Member Statese vgtill entitled to check the documentation of EC
nationals moving from one Member State to anothey,penalties imposed on those whose documentatisn
unsatisfactory must be proportionate: in this casprisonment for failure to carry a passport wapibportionate.
(See further Chapter 25.)

Similarly, in the context of goods, in a case biuuagainst Germany in respect of its beer puritysidcase
178/84), a German law imposing an absolute bandadlitigées was found in breach of EC law (Article E8)
and not 'justified' on public-health grounds unéddicle 30. Since the same (public health) objextould have
been achieved by other less restrictive meandaheavas not 'necessary’; it was disproportionate.

More recently, however, there seems to have beefirement of the principle of proportionality. the case of
Sudzucker Mannheim/Ochsenfiirt AG v HauptzoUamt riflaim (case C-161/96) the ECJ confirmed the
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distinction between primary and secondary (or adstistive) obligations made iR v Inteivention Board for
Agricultural Produce(case 181/84). The breach of a secondary obligatimuld not be punished as severely
as a breach of a primary obligation. On the fadtshe case, the ECJ held that a failure to compityh w
customs formalities by not producing an export ioe was a breach of a primary and not a secondary
obligation. The ECJ stated that the productiorheféxport licence was necessary to ensure compliaith
export requirements and thus the production ofetkgort licence was part of the primary obligati@n this
reasoning, it may be difficult to distinguish betmeprimary and secondary obligations.

Further, the ECJ has held that, where an institultias significant discretion in the implementatimipolicies,

such as in CAP, the ECJ may only interfere if thedsure is manifestly inappropriate having regarthé

objectives which the competent institution is segkio pursue(Germany v Council (Re Banana Regirfegse
C-280/93), para 90). The same is also true of e&tid Member States where they have a broad diserigt the
implementation of Community policy (s&v Minister ofAgriculture, Fisheries and Foaek parteNational

Federation of Fishermen's Organisatioisase C-44/94)). In these circumstances, the digim between
proportionality andVednesburyeasonableness is not great.

6.6.2 Legal certainty

The principle of legal certainty was invoked by tEBE€J in Defrenne v Sabena (No 23ase 43/75). The
principle, which is one of the widest generalitgstbeen applied in more specific terms as:

(@) the principle of legitimate expectations
(b)  the principle of non-retroactivity (c) the prinagpbfresjudicata.

The principle of legitimate expectations, deriveahf German law, means that, in the absence of arriding
matter of public interest, Community measures mmgt violate the legitimate expectations of the igart
concerned. A legitimate expectation is one whicghhbe held by a reasonable person as to matkedy tio
occur in the normal course of his affairs. It does extend to anticipated windfalls or speculafefits. In
Efisol SA v Commissioftase T-336/94) the CFI commented that an indiMiduauld have no legitimate
expectations of a particular state of affairs éxgstwhere a 'prudent and discriminating' trader ychave
foreseen the development in question. Furthermor&ermany v Counci{case C-280/93), the ECJ held that
no trader may have a legitimate expectation thagxasting Community regime will be maintained. hat the
principle requires the encouragement of a reasenadppectation, a reliance on that expectation,smmse loss
resulting from the breach of that expectatiors gimilar to the principle of estoppel in Engliswl

The principle was applied iAugust Thpfer & Co GmbH v Commissifsase 112/77) (see Chapter 2).
August Topfer & Co GmbH was an exporter which hagled for, and been granted, a number of export
licences for sugar. Under Community law, as parthef common organisation of the sugar market, terta
refunds were to be payable on export, the amouth@frefunds being fixed in advance. If the vala¢he
refund fell, due to currency fluctuations, the tice holder could apply to have his licence candelidis scheme
was suddenly altered by an EC regulation, andigiwe to cancellation withdrawn, being substitutgdobovision for
compensation. This operated to Topfer's disadvantagd it sought to have the regulation annulled, f
breach, inter alia, of the principle of legitimag&pectations. Although it did not succeed on theitmethe
principle of legitimate expectations was upheldtbg Court. (See alsGNTA SA v Commissiqease 74/74),
monetary compensation scheme ended suddenly ahduwitvarning: Chapter 14.) i@pel Austria GmbH v
Council (case T-I 15/94) the Court held that the principfdegitimate expectations was the corollary of the
principle of good faith in public international lavhus, where the Community had entered into aigatibn
and the date of entry into force of that obligatisrknown to traders, such traders may use theipten of
legitimate expectations to challenge measures apnto any provision of the international agreentsating
direct effect.

The principle of non-retroactivity, applied to Conmnity secondary legislation, precludes a measuna fiaking
effect before its publication. Retrospective apgtiicn will only be permitted in exceptional circutasces,
where it is necessary to achieve particular objestiand will not breach individuals' legitimate egfations.
Such measures must also contain a statement ok#sens justifying the retroactive eff¢fiversinte SA v
Administration Principal de Aduanos e Impuestosdeggles de la Junquerdsase C-260/91)).

In R v Kirk (case 63/83) the principle of non-retroactivity énal provisions (activated in this case by a
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Community regulation) was invoked successfully. ldegr, retroactivity may be acceptable where th@aetive
operation of the rule in question improves an imdial's position (see, for exampkRoad Air BV v Inspecteur der
Invoerrechten enAccijnz€nase C-3 10/95)).

This principle also has relevance in the contextaifonal courts' obligation to interpret domefdiw to comply
with Union law when it is not directly effectiveh@Von Colsorprinciple, see Chapter 5). Pretore di Said v
Persons Unknowijcase 14/86) in a reference from the Said magestraourt on the compatibility of certain
Italian laws with EEC Water Purity Directive 78/65ghich had been invoked against the defendantsnninal
proceedings, the Court held that:

A Directive cannot of itself have the effect ofedetining or aggravating the liability in criminal of persons who act in
contravention of the provisions of the Directive.

The Court went further ilOfftcier van Justitie v Kolpinghuis Nijmegéoase 80/86). Here, in response to a
guestion concerning the scope of national couolgyation of interpretation under then Colsonprinciple, the
Court held that that obligation was 'limited by tieneral principles of law which form part of Conmity law

and in particular the principles of legal certaiatyd non-retroactivity'. Thus national courts astnequired to
interpret domestic law to comply with EC law in laition of these principles. This would appear tplageven
where the EC law in question has direct effects]east where criminal proceedings are in issue (see
Berlusconi(joined cases C-387/02, C-391/02 and C-403/02¢udsed in Chapter 5).

Problems also arise over the temporal effects af EQings under Article 234. IDefrenne v Sabena (No 2)
(case 43/75) the Court held that, given the exompti circumstances, 'important considerations galle
certainty' required that its ruling on the direffeets of the then Article 119 (now 141 post Lishb@67 TFEU)
should apply prospectively only. It could not béew on to support claims concerning pay periodsrgo the
date of judgment, except as regards workers whoalraddy brought legal proceedings or made an abpriv
claim. However, inArieteSpA(case 811/79) anMleridionale Industria Salumi Sfcases 66, 127 and 128/79)
the Court affirmed thaDefrennewas an exceptional case. In a 'normal' case agudfliom the ECJ was
retroactive; the Court merely declared the lawtaalways was. This view was approvedBarra (case
309/85). However, irBlaizot (case 24/86), a case decided the same d&aas, 'important considerations
of legal certainty' again led the Court to limietaffects of its judgment on the lineséfrennelt came to the
same conclusion iBarber v Guardian Royal Exchange Assurance Gr@gse 262/88). These cases indicate
that in exceptional cases, where the Court intredisome new principle, or where the judgment mase ha
serious effects as regards the past, the Courtbeilbrepared to limit the effects of its ruling&lpinghuis
Nijmegenmay now be invoked to support such a view. Nevéztise the Court did not limit the effect of its
judgment inFrancovich (cases C-6 and 9/90) contrary to Advocate-Generigbid's advice, despite the
unexpectedness of the ruling and its 'extremelpgerfinancial consequences' for Member States.dibit do
so inMarshall (No 2)(case C-271/91) when it declared that national tsowere obliged, by Article 5 of
Directive 76/207 and their general obligation undeticle 10 (ex 5) EC to ensure that the objectieéshe
directives might be achieved, to provide full comgegtion to persons suffering loss as a resultfahgements
of the directive, a matter which could not haverbdeduced either from the ECJ's case law or fraerattiual
wording of the directive (see further Chapter 8).

The question of the temporal effect of a rulingnirthe ECJ under Article 234 EC was considered byltddian
constitutional court ifFragd (SpA Fragd v Amministrazione delle FinaDeeision No 232 of 21 April 1989) in
the light of another general principle. Althougle thoint did not arise out of the reference in goesthe Italian
court considered the effect that a ruling undeichet234 holding a Community measure void shouldehan
the referring court if the ECJ had held that tHenguwould apply for future cases only, excludiig judgment
in which it was given. The Italian constitutionaluct suggested that in the light of the right tdigial protection
given under the Italian constitution, such a hajdéiould have effect in the case in which the esfee was
made. A finding of invalidity with purely prospeeti effect would offend against this principle andud
therefore be unacceptable.

Resjudicatais a principle accepted in both the civil- and camrdaw traditions; its significance has been
recognised also by the Human Rights Court in Stragb (see ed@rumarescuv Romani#28342/05)).
Essentially it operates to respect the bindingdata final judgment in a matter; once any reléviane limits
for appeal have expired, the judgment cannot bdectgeed. The ECJ has recognised this principle amyn
cases. IrKobler (case C-224/01), the ECJ held that:
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attention should be drawn to the importance, bothtfe Community legal order and national legatesys, of the
principle ofresjudicata.ln order to ensure both stability of the law arghleelations and the sound administration of
justice, it is important that judicial decisionsigfhhave become definitive after all rights of ageve been exhausted
or after expiry of the time-limits provided for that connection can no longer be called into qaesfPara 38.]

Applying this inKapferer(case C-234/04) the ECJ ruled that in the lightesfudi cata,a national court does not
have to disapply domestic rules of procedure camégfinality on a decision, even though doingngauld enable
it to remedy an infringement of Community law b tihecision at issue. Surprisingly,Lincchini Siderurgicgcase
C-1 19/05), the ECJ came to the opposite conclugdonundertak ing was seeking to claim state aidictv had
been granted by the Italian government in breacthefstate aid rules. The undertaking had a decisican
Italian court to this effect, whose judgment wast@cted by the principle oésjudicata.

In proceedings to challenge this decision, the &ftlfessed the question of whether Community lawlpded the
appplication ofresjudicata.The ECJ concluded that it did. The Advocate-Genieralcchinipointed out that
the principle is not absolute; the systems of tagous Member States allow exceptions under cedtint
conditions and the ECtHR has accepted this. Somemeamtators have questioned whether the circumstdance
Lucchinicome within the ECHR case law, however. Certaibly;chiniis best regarded as an isolated case on
exceptional facts.

6.6.3 Procedural rights

Where a person's rights are likely to be affectgcER law, EC secondary legislation normally progider
procedural safeguards (eg, Regulation 1/2003, cotigpelaw; and Directive 2004/38/EC, free movemeiht
workers, Chapter 25). However, where such provigsioes not exist, or where there are lacunae, genera
principles of law may be invoked to fill those gaps

6.6.4 Natural justice: The right to a hearing

The right to natural justice, and in particular tight to a fair hearing, was invoked, this timerfr English
law, in Transocean Marine Paint Association v Commisgitase 17/74) by Advocate-General Warner. The
case, which arose in the context of competition, lawas an action for annulment of the Commission's
decision, addressed to the claimant associatiat,ttteir agreements were in breach of EC law. TheriC
following Advocate-General Warner's submissionseesd a general rule that a person whose inteagsts
perceptibly affected by a decision taken by a mudlithority must be given the opportunity to maleviews
known. Since the Commission had failed to complghwhis obligation its decision was annulled. Thagple
was affirmed inHoffman-La Roche & Co AG v Commissi(@ase 85/76), in which the Court held that
observance of the right to be heard is, in all peatings in which sanctions, in particular fines gediodic
payments, may be imposed, a fundamental principlavowhich must be respected even if the procegslin
question are administrative proceedings.

Another aspect of the right to a fair hearing is ttotion of ‘equality of arms'. This is exemplifieda series

of cases against the Commission following a Comimisgvestigation into alleged anti-competitive beiour

on the part of ICI and another company, Solvaythie Solvaycase (case T-30/91) the Court stated that the
principle of equality of arms presupposed that bibth Commission and the defendant company had equal
knowledge of the files used in the proceeding. Wes not the case here, as the Commission hadhfootnied
Solvay of the existence of certain documents. Toe@ission argued that this did not affect the pedaggs
because the documents would not be used in the aoytspdefence. The Court took the view that thimtpo
was not for the Commission to decide, as this wogidk the Commission more power vis-a-vis the
defendant company because it had full knowledghefile whereas the defendant did not. Equallyh&lCl
cases (T-36 and 37/9 1) the Commission's refusgtaat ICI access to the file was deemed to infitige
rights of the defence.

There are, however, limits to the rights of the elefe: inDescom Scales Manufacturing Co Ltd v
Council(case T-171/94), the ECJ held that the rights efd&fence do not require the Commission to proaide
written record of every stage of the investigatd®tailing information which needed still to be Vexd. In
this case, the Commission had notified the defendampany of the position although it had not pded a
written record and the ECJ held that this was cieffit.

The right to a hearing within Article 6 ECHR alswludes the right to a hearing within a reasongklgéod of
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time. The ECJ, basing its reasoning on Article 6HEC thus held that, in respect of a case that heghb
pending before the CFI for five years and six mentthe CFI had been in violation of its obligatitm
dispose of cases within a reasonable {{Baustahlgewerbe v Commissi@ase C-1 85/95 P)).

The right to a hearing has arisen in more difficiltumstances, that of the freezing of asseteisgms thought
to be involved in or supporting terrorism. Evertiese circumstances, the European courts haveateitethe
principle of the right to be hear(OMPI v Council (OMPI [)(case T-228/02). Nonetheless, the CFI
recognised that this right is subject to broad tations in the interests of the overriding requietof
public security, which relate to all aspects ofcadural justice rights, including the hearing oftaim types of
evidence, It seems in these circumstances the toghthearing is limited to a right to be notifiad soon as
possible as to the adoption of an economic sancgmen this finding, the duty to state reasons asill
greater significance than it usually would havee Tlle of law is protected by the right to seelediew of the
decision-making process subsequentlyOMPI Il (case T-256/07) the CFI clarified that the righaitbearing
does not necessitate a formal hearing if the rekelegislation does not provide for it; nor is the right to
continuous conversation. Rather, it suffices if peesons involved have the right to make their gidgwown to
the competent authorities (S&MPI Il, para 93; see alsbommon Market Fertiliserg Commissior(cases T-I
34-5/03, para 108)).

6.6.5 The duty to give reasons

The duty was affirmed itJnion Nationale des Entraineurs et Cadres TechrsgBeofessionels du Football
(UNECTEF) v Heylen&case 222/86). In this case, M Heylens, a Belgrahaprofessional football trainer, was
the defendant in a criminal action brought by thenEh football trainers' union, UNECTEF, as a restihis
practising in Lille as a professional trainer witihahe necessary French diploma, or any qualificati
recognised by the French government as equivaiémieylens held a Belgian football trainers' diplgnbart
his application for recognition of this diploma bye French authorities had been rejected on this basn
adverse opinion from a special committee, whichega® reasons for its decision. The ECJ, on a nefere
from the Tribunal de Grande Instance, Lille, hdidttthe right of free movement of workers, grarigdirticle
39 EC, required that a decision refusing to recsmtiie equivalence of a qualification issued inteeroMember
State should be subject to legal redress which dveohble the legality of that decision to be eghbt with
regard to Community law, and that the person comckishould be informed of the reasons upon whieh th
decision was based.

Similarly in Al-Jubail Fertiliser Company (SAMAD) v Coungilase C-49/88) in the context of a challenge to a
Council regulation imposing antidumping duties ba tmport of products manufactured by the applsattte
Court held that since the applicants had a righd fair hearing the institutions were under a dotgupply
them with all the information which would enablesth effectively to defend their interests. Moreoifethe
information is supplied orally, as it may be, then@nission must be able to prove that it was in $agiplied.

The duty to give reasons was considered in the O8sBEks. These have a greater significance dueeto th
potential for a limited right to a hearing. @MPI II, the CFI emphasised that the Council was under an
obligation to provide actual and specific reasomstifying the inclusion of a person on a sanctitins
This requires the Council not only to identify thegal conditions found in the underlying regulatidout
why the Council considered that they applied to paeticular person, justifying their inclusion ohet
sanctions list. The duty to give reasons doeshm#jever, include the obligation to respond to alhfs made

by the applicant.

6.6.6 The right to due process

As a corollary to the right to be informed of theasons for a decision is the right, alluded t&MECTEF v
Heylens(case 222/86), to legal redress to enable suctsidasiand reasons to be challenged. This right was
established idohnstorv Chief Constable of the Royal Ulster Constabul@gse 222/84). The case arose from
a refusal by the RUC (now the Police Service oftheim Ireland) to renew its contracts with womembers

of the RUC Reserve. This decision had been takea assult of a policy decision taken in 1980 that
henceforth full-time RUC Reserve members engagedenmeral police duties should be fully armed. For
some years women had not been issued with fireaongrained in their use. Ms Johnston, who had teen
full-time member of the Reserve for some years wisthed to renew her contract, challenged the d=ctias
discriminatory, in breach of EC Directive 76/20hiah provides for equal treatment for men and woimestl
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matters relating to employment. Although the measuais admittedly discriminatory, since it was takelely on
the grounds of sex, the Chief Constable claimed ithavas justified, arguing from the ‘public polignd
public security' derogation of Articles 30 (goodge Chapter 20) and 39 (workers, see Chapter 88), a
from Article 297, which provides for the taking afeasures in the event of, inter alia, 'seriousrriate
disturbances affecting the maintenance of law amtk. As evidence that these grounds were made out
the Chief Constable produced before the industribunal a certificate issued by the Secretary GiteéS
certifying that the act refusing to offer Ms Jotamsturther employment in the RUC Reserve was donéehie
purpose of safeguarding national security and safeing public order. Under Article 53(2) of thexSe
Discrimination (Northern Ireland) Order 1976 (SI17621042) a certificate that an act was done fot tha
purpose was ‘conclusive evidence' that it was seedd number of questions were referred to the BCJ
the industrial tribunal on the scope of the puldicer derogation and the compatibility of the Chief
Constable's decision with Directive 76/207. The fjio; of the Secretary of State's certificate anel t
possibility of judicial review were not directlyised. Nevertheless this was the first matter seigszh by
the Court. The Court considered the requiremenjudicial control, provided by Article 6 of Direcév7
6/207, which requires states to enable persons 'ednsider themselves wronged' to 'pursue theimddby
judicial process after possible recourse to thepmient authorities'. This provision, the Court segflected:

a general principle of law which underlies the d¢agonal traditions common to the Member Staf€kat
principle is also laid down in Articles 6 and 13th& European Convention for the Protection of HuRaghts
and Fundamental Freedoms ...

It is for the Member States to ensure effectiveigiadl control as regards compliance with the aggilie
provisions of Community law and of national legia intended to give effect to the rights for whithe
Directive provides.

The Court went on to say that Article 5 3(2) of thex Discrimination (Northern Ireland) Order 1916,
requiring the Secretary of State's certificate & theated as conclusive evidence that the conditfon
derogation are fulfilled, allowed the competenthawity to deprive an individual of the possibilit§ asserting
by judicial process the rights conferred by theedive. Such a provision was contrary to the ppleciof
effective judicial control laid down in Article & the directive. A similar approach has, in faeeb taken by the
European Court of Human Rights in relation to soeftificates issued in relation to a variety of Stalntive
issues (egTinnelly and ors v UKECHR judgment, 10 July 1998).

Although the ECJ's decision was taken in the cdndéxa right provided by the directive it is subted that
the right to effective judicial control enshrinedthe European Convention on Human Rights and seaddn
this case could be invoked in any case in whickragn's Community rights have been infringed. Tdseoof
UNECTEFv Heylens(case 222/8 6) would serve to support this projpwsifFurther, the CFI has held that the
Commission, in exercising its competition-policywsrs, must give reasons sufficient to allow the €su
review of the Commission's decision-making procésisat decision is challenged (ddfex v Commissiofcase C-

1 19/97P)).

In the OMPI cases, the CFI made clear that reasons of puldigise could not remove the decisions and the
decision making processes at issue from the scdgedicial review (see alsdKadi, para 344 and see
comments of Advocate-General at para 45), althahghreview may necessarily be limited. @MPI I, the
CFI clarified (at paras 138-41) the scope and stahaf review, at least as regards decisions conggr
economic sanctions. While the Council has broadrei®on as to whether to impose sanctions, the rakgt
ensure that a threefold test is satisfied: whetierequirements of the applicable law are fulfijlevhether the
evidence contains all information necessary to ss#lee situation and whether it is capable of suppp
the inferences drawn from it; and whether esseptiatedural guarantees have been satisfied. The&effhs

to have taken a surprisingly tough stance in fawftihe protection of procedural rights here.

Thus general principles of law act as a curb ndy @m the institutions of the Union but also on Mmm
States, which are required, in the context of B, @ accommodate these principles alongside egisgmedies
and procedures within their own domestic systemadrhinistrative law and may result eventually inmso
modification in national law itself. There are,dny event, problems in determining the boundaritsvben
matters of purely national law and matters of Urlaam (see 6.9 below).
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6.6.7 Right to protection against self-incriminatio

The right to a fair trial and the presumption afieeence of ‘persons charged with a criminal offeccetained

in Article 6 ECHR are undoubtedly rights which whle protected as general principles of law under
Community law. However, i©rkem(case 3 74/87) anBolvay(case 27/8 8) the ECJ held that the right under
Article 6 not to give evidence against oneself Egplonly to persons charged with an offence in iréah
proceedings; it was not a principle which couldrbked on in relation to infringements in the ecomo
sphere, in order to resist a demand for informasaoh as may be made by the Commission to estadblish
breach of EC competition law. This view was pla@edioubt following a ruling from the Court of Human
Rights in the case dfunke v Francécase SA 25 6A) ([1993] 1 CMLR 897) and has beenstlibject of some
academic criticism.

Funkeinvolved a claim, for breach of Article 6 ECHR, iaspect of a demand by the French customs
authorities for information designed to obtain evide of currency and capital transfer offencedoWoig the
applicant's refusal to hand over such informatioed and penalties were imposed. The Court of HuRights
held that such action, undertaken as a ‘fishingeditipn' in order to obtain documents which, if fioly might
produce evidence for a prosecution, infringed igaty protected by Article 6(1) ECHR, of anyone ed
with a criminal offence (within the autonomous miegnof that phrase in Article 6 ECHR), to remaitest
and not incriminate himself. It appears that Adiél, according to its ‘autonomous meaning', is witeugh to
apply to investigations conducted under the Conioniss searchand-seizure powers under competition la
and thatOrkemand Solvaymay no longer be regarded as good law. This viesinalating administrative
penalties to criminal penalties, appears to hawen lbaken by the ECJ @tto BVv Postbank N{tase C60/92).
Moreover, inMannesmannrbhren-Werke AG v Commisgaase T-1 12/98), also a case involving a requast f
information about an investigation into anticompedi agreements, the CFI held that although Art&ECHR
could not be invoked directly before the Court, Qoummity law offered 'protection equivalent to that
guaranteed by Article 6 of the Convention' (parp A7party subject to a Commission investigatiomldonot

be required to answer questions that might invaweadmission of involvement in an anticompetitive
agreement, although it would have to respond taests for general information.

6.7 Equality

The principle of equality means, in its broadestsee that persons in similar situations are ndigdreated
differently unless the difference in treatment iigestively justified. This, of course, gives rigethe question
of what are similar situations. Discrimination aamly exist within a framework in which it is poskatio draw
comparisons, for example, the framework of race, sationality, colour, religion. The equality pciple will
not apply in situations which are deemed to bee'dtbjely different’ (sed.es Assurances du Credit SA v
Council (case C63/89), public export credit insurance dpera different from other export credit insurance
operations). What situations are regarded as caabpgrsubject to the equality principle, is clealynatter
of political judgement. The EC Treaty expresslyhiibds discrimination on the grounds of nationalifprticle

12 (ex 6) EC) and, to a limited extent, sex (Agidl41 (ex 119) EC provides for equsy for men and
women for equal work). In the field of agricultunablicy, Article 34(3) (ex 40(3)) prohibits 'disorination
between producers or consumers within the Commuiiite To A introduced further provisions, gividgetEC
powers to regulate against discrimination on greusfdace, religion, sexual orientation or disapi(Article 13
EC). There has been some discussion as to whéibee ispects of discrimination constitute sepaeteral
principles of law, as seemed to be suggested b¥E@kinMangold (Case C-144/04). Although a number of
Advocates-General have discussed the issue,ntlisative of the matter's sensitive nature thaganh of the
cases, the ECJ has handed down rulings withoueasltig théviangold point. (See, egChacon Navagcase
C-13/05) concerning disability discrimination anelesOpinion of Advocate-General at paras 46Ey@clorfer
(case C-227/04) and the Opinion of the Advocatee@@rat paras 87-97 and 132P&ilacios de la Villgdcase C-41
1/05) andMaruko (case C-267/06) on discrimination based on sextuaehtation—see Opinion of Advocate-
General at para 7&he Queen, on the application of The Incorporatedsiees of the National Council on
Ageing (Age Concern England) v Secretary of StatBERR(case C-388/07) arlartsch v Bosch und Siemens
Hausgerdte (BSH) Altersfursorge Gmlfehse C-427/06).) Directive 2000/43/EC ([2000] AU 80, p 22) has
been adopted to combat discrimination, both dicewd indirect, on grounds of racial or ethnic orjgim
relation to employment matters, social protectiedcation, and access to public goods and ser(gees eg,
Centrum voor gelijkheid van kansen en voor raciss#ijding v Feryncase C-54/07)). Directive 2000/78/EC
([2000] OJ L303, p 16) has been adopted to combsrichination on the grounds of religion or belief,
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disability, age, or sexual orientation with regémdemployment and occupation. These directivesdaseussed
further in Chapter 27.

However, a general principle of equality is cleasliger in scope than these provisions. In the fssglucose
case,Royal Scholten-Honig (Holdings) Ltd v InterventiBoard for Agricultural Produce(cases 103 and
145/77), the claimants, who were glucose produteggther with other glucose producers, soughh#dlenge
the legality of a system of production subsidiegrmehy sugar producers were receiving subsidiesded in part
by levies on the production of glucose. Since ghacand sugar producers were in competition witih exler
the claimants argued that the regulations impleingrihe system were discriminatory, ie in breachhsf
general principle of equality, and therefore indalThe ECJ, on a reference on the validity of ggulations
from the English court, agreed. The regulationsewesld invalid. (See aldRuckdeschelcase 117/76)Pont-d-
Mousson(cases 124/76 and 20/77).)

Similarly, the principle of equality was invoked time case oAirola (case 21/74) to challenge a rule which was
discriminatory on grounds of sex (but not pay), an@rais (case 130/75) to challenge alleged discrimination
on the grounds of religion. Neither case at thetfgll within the more specific provisions of Commity law,
although would now fall within the scope of Dire&ti2000/78/ EC (see above).

6.8 Subsidiarity

The principle of subsidiarity in its original ph#ophical meaning, as expressed by Pope Pius Xydhoal letter,
1931), is that:

It is an injustice, a grave evil and disturbancegbit order for a larger and higher associaticartogate to itself functions
which can be performed efficiently by smaller amdér societies.

It was invoked in the Community context during ##30s when the Community's competence was extended
under the Single European Act. It was incorporated that Act, in respect of environmental measuireshe

then Article 1 30r (now 174) EC (post Lisbon Arécl91 TFEU), and introduced into the EC Treaty rticle

5 (ex 3b) by the TEU. Article 5 EC requires the @ammity to act ‘only if and so far as the objectivdshe
proposed action cannot be sufficiently achievedh®sy Member States, and can therefore, by reastimeof
scale or the effects of the proposed action, beebatchieved by the Community'. Article 5 EC wéhould
Lisbon come into force, be replaced in substancarkigle 5 TEU.

As expressed in Article 5 EC, subsidiarity appdarbe a test of comparative efficiency; as sudadks its
original philosophical meaning, concerned with éostg social responsibility. This latter meaningsha
however been retained in Article 1 (ex A) TEU, whjarovides that decisions of the European Unioridken
as closely as possible to the people'. Althoudia# not been incorporated into the EC Treaty duismitted
that this version of the principle of subsidiar@tyuld be invoked as a general principle of lawadf as a basis
to challenge EC law then at least as an aid tantiegpretation of Article 5 EC (see Chapter 3). Phiaciple of
subsidiarity in its narrow form in Article 5 has) @ccasion, been referred to as a ground for angdleof EC
legislation(R v Secretary ofState for Health, exparte Brifisherican Tobacco and othgicase C-491/01R v SoSfor
Health exparte Swedish Mat@tase C-210/03)), but this has never succeeded.

6.9 Effectiveness

The doctrine of effectiveness is not usually re¢ggphas a general principle of Union law, save—gesh—when it
Is equated with the idea of effective judicial paiion. Nonetheless, the principle is ubiquitoud &as had a
significant effect on the development of Union Idatably, it was an effectiveness argument that usesl to
develop the doctrine of supremacy, direct efféfen Gend en Loogkase 26/62) an@osta VENEL(case 6/64),
and state liabilityFrancovich and Bonifaci v Italjoined cases C-6 and 9/90), and was used to extentbyalty
principle found in Article 10 EC to the third pifl@Pupino(case C-105/03)). As we shall see in Chapter l&st
been used to ensure effective protection for EG & for individuals' rights; indeed sometimes H{&) seems
to blur the boundaries between the two (Bgurage v Creehaficase C -453/99)). Should the Lisbon Treaty
come into force, Article 19 TEU (as amended by aigbexpressly requires Member States to providedés so as
to ensure effective legal protection of Union laghts. The concept is a somewhat slippery one, used
different contexts for different purposes. Crugjait can operate both to determine the scope dbtJtaw
(identifying the boundary between national and EBw)l and to determine the scope of any remediabracti
needed within the national legal system. While d@ynbe argued that fundamental rights argumentsbeaysed
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on both these ways (see below), the broad and dospnature of the effectiveness principle(s) mike
particularly difficult to determine its proper s@pnd appropriate use.

6.10 General principles applied to national legiskon

It has been suggested that general principlesvafitecorporated by the ECJ as part of Union lawpaffect
certain acts of the Member States. These falltimee broad categories:

(@) when EC rights are enforced within national courts

(b)  when the rules of a Member State are in (permitfed)gation from a fundamental principle of Comntyni
law, such as free movement of goods (Articles 2b281EC) or persons (Articles 39 and 49)

(c) when the Member State is acting as an ageghted€ommunity in implementing Community law (&densch v
Secretaire d'Etat a VAgriculture eta la Viticultuieases 201 and 202/85)).

6.10.1 Enforcement of Community law in national cots

The ECJ has repeatedly held that, in enforcing Comnity rights, national courts must respect procatitights
guaranteed in international law; for example, indiisals must have a right of access to the apprepceurt
and the right to a fair hearing (see, &mhnston vVRU{case 222/84) andNECTEF v Heylen&ase 222/86)). This
applies, however, only where the rights which tidvidual seeks to enforce are derived frGammunitysources:
Ms Johnston relied on the Equal Treatment Dirediveective 76/207); M Heylens on the right of fdeen of
movement for workers enshrined in Article 39 EC Klonstantinidis(case C-168/91), a case concerning the
rules governing the transliteration of Greek nanties,ECJ handed down a judgment which did notfolice
Opinion of the Advocate-General. The Advocate-Galngnggested that such rules, which resulted ihaange
in a person’'s name as a result of the way thelitenation was carried out, could constitute areiférence
with the rights protected by Article 8 ECHR. Altlgiuthe ECJ agreed that this could be the case]dtthat
such rules would only be contrary to EC law whér@rtapplication causes such inconvenience ast¢oféne
with a person's right to free movement.

The constraints implied by this case seem to haenhunderminedCarlos Garcia Avello(case C-148/02)
concerned a Spanish national's right to registerchildren's names in the Spanish style in Belgiwmere
they were born. The case is based not on free-mermenghts, but on European citizenship, a factbhrclv
both the European Commission and the Advocate-G@kagree allows a broader scope to EC protectidnunfan
rights. The ECJ agreed with the outcome withoutresgly considering human rights. The decision setms
limit the notion of the internal situation seen Kawur (discussed above) arldecker and facquetoined
cases C64/96 and C-65/96, discussed in Chapterellfo extend the scope of circumstances in whieH=CJ
would be required to respect ECHR rights (see @.b@low). A similar extension can be seefien(case C-
200/02), in which a baby holding Irish nationalliyt born in the UK was deemed to have rights toehlasr
mother, a Chinese national, remain in the UK with (see further Chapter 21).

The extension of human-rights protection is nofitih to circumstances in which citizenship is isus, but
arises in the context of any of the treaty freedomarner (case C-71/02), a case concerning advertising
on the Internet, the ECJ held that the nationa@sgbmplained of were not selling arrangementstiaedfore
they would not fall within Article 28 EC (see Chaptl9). In this aspect, the case is different fritma
preceding cases, as those cases concerned siwatlgre the national legislation fell within thdereant
treaty provision. Despite the fact that the simmtseemed to lie outside the prohibition in Artid@ (thus
rendering a consideration of a derogation, disalisdes.9.2, unnecessary), the ECJ then went oivéothe
national court 'guidance as to interpretation regigsto enable it to assess the compatibility af thgislation
with the fundamental rights whose observance thertGmsures' (para 49). According to the ECJ, is thse
the national legislation fell within the scope pipécation of EC law (see further 6.10.4 below).

Finally, any penalties imposed by national judidialdies must be proportionate (&gatson and Belmann
(case 118/75)).

6.10.2 Derogation from fundamental principles

Most treaty rules provide for some derogation ideorto protect important public interests (eg, det 30 and
39(3)). The ECJ has insisted that any derogatiom fihe fundamental principles of Community law mhet
narrowly construed. When Member States do derotade,rules may be reviewed in the light of geheran-
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ciples, as the question of whether the derogasonithin permitted limits is one of Community latost, if
not all, derogations are subject to the principlepmportionality (eg,Watson(case 118/75)). Th&RTcase
(Elliniki Radiophonia Tileorassi AE v Dimotiki Etaa Pliroforissis (case C-260/89)) concerned the
establishment by the Greek government of a mondpalgdcaster. The ECJ held that this would be apnto
Article 49 (ex 59) regarding the freedom to provigvices. Although the treaty provides for dermgafrom
Article 49 in Articles 46 and 55 (ex 56 and 66)y gustification provided for by Community law muise
interpreted in the light of fundamental rights,this case the principle of freedom of expressiomadied in
Article 10 ECHR. Similarly, invVereinigte Familiapress Zeitungsverlags- und vetlsi GmbH v Heinrich Bauer
Verlag (case C-368/95), the need to ensure plurality efrtiedia (based on Article 10 ECHR) was accepted
as a possible reason justifying a measure (theilptiom of prize games and lotteries in magazingh)jch
would otherwise breach Article 28 EC. More recenttySchmidbergefC-l 12/00), Advocate-General Jacobs
argued that the right to freedom of expression asgembly permits a derogation from the free movérokn
goods (Article 28 EC)) in a context where the ntaamsit route across the Alps was blocked for gofenf 28
hours on a single occasion and steps were takengore that the disruption to the free movemegoofs
was not excessive. The ECJ came to the same ertlusimm, noting the wide margin of discretion giverthe
national authorities in striking a balance betwdandamental rights and treaty obligations (and remnt
Commission v Francécase C-265/95)). (See also on Article 8 ECHRry Carpenter v SoS for the Home
Departmen{case C-60/00).)

One issue in this context is whether fundamentahdrurights should properly be seen as a derogétoon
treaty freedoms, perhaps falling within the scopehe public-policy objection, or whether they shibbe
seen as operating to limit treaty freedoms at atiezapoint in the legal analysis. I@mega Spielhallen
(case C3 6/02), human dignity was seen as formary @f the public-policy grounds of derogation. Har
Opinion in this case, Advocate-General Stickx-Hagkiphasised, the importance of the protection afdrmu
dignity, and suggested that public policy shouldrierpreted in the light of the Community-law régunent
that human dignity should be protected. Nonethelbss still leaves human-rights protection witle tstatus of
an exception to EC Treaty freedoms rather than tca@ingg the scope of those rights in the firstcgla
Recognition that human-rights protection forms parthe public-policy exception can be seerDiynamic
Medien Vertiiebs GmbH v Avides Media AG-244/06). The potential problem with this apptods that
exceptions to the treaty freedoms are normallyowdyr construed and subject to the proportionalist,twhich
hardly puts them on the same footing as the ecanteaty freedom. Ischmidbergefcase C-I 12/00), the ECJ
suggested that rather than the usual proportigniaét, in such cases the different interests shbelbalanced;
whether this approach is consistently adopted ses@oncerning fundamental rights, remains to be.se

6.10.3 State acting as agent

When Member States implement Union rules, eithelebislative act or as administrators for the Unitrey
must not infringe fundamental rights. National seutaay be challenged on this basis: for exampl€pimmission

v Germany(case 249/86), the Commission challenged Germanies enforcing Regulation 1612/86 which
permitted the family of a migrant worker to instéiemselves with the worker in a host country pded that
the worker has housing available for the familyaobtandard comparable with that of similarly emptby
national workers. Germany enforced this in such ay s to make the residence permit of the family
conditional on the existence of appropriate houdmygthe duration of the stay. The ECJ interpretesl
regulation as requiring this only in respect of leginning of their period of residence. Sincertgulation had

to be interpreted in the light of Article 8 ECHRnoerning respect for family life, a fundamentalngiple
recognised by Community law, German law was incdibfgawith Community law. When Member States are
implementing obligations contained in Union laweythmust do so without offending against any fundatade
rights recognised by the Union. Wachaufv Germanfcase 5/88)) the ECJ held that 'Since those remeines
are also binding on the Member States when theyement Community rules, the Member States must, as
far as possible, apply those rules in accordantietiwbse requirements’ (para 19).

6.10.4 Scope of Union law

In all three situations listed above, general pples have an impact because the situations falliwihe scope
of Union law, specifically Community law. The ECashno power to examine the compatibility with the
ECHR of national rules which do not fall theré@inetheque SA v Federation Nationale des Cinemaisgaises
(cases 60 and 61/84), noting the different appro&adkdvocate-General and Court, and contkestner (case C-
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71/02)). The problem lies in defining the boundastween Community law and purely domestic law, as
can be seen in, for exampl€arner. The scope of Community law could be construed wergely, as
evidenced by the approach of the Advocate-Genarbinstantinidis v Stadt Altensteig-Standesérase C-
168/91). As noted above, he suggested that, agpplkicant had exercised his right of free movemerder
Article 43 (ex 52) EC, national provisions affegtihim fell within the scope of Community law; théree he
was entitled to the protection of his human righysthe ECJ. The Court has not expressly gone #ris f
although some of the citizenship cases can beiseis light (seeGarcia Avello(case C-148/02)Carpenter
(case C-60/00Chen(case C-200/02)).

One patrticular problem area is where an indivicketks to extend the nature of the fundamental iptesc
recognised in his or her home state by referenceglts protected in other Member States and rasedras
such by the ECJ. This can be illustrated by cotitrggwo cases which arose out of similar circumsts:
Wachaufv Germangcase 5/8 8) an® v Ministry ofAgriculture, Fisheries and Food, garte BostocKcase C-
2/93).

Wachauf was a tenant farmer who, upon the expifyistenancy, requested compensation arising ahiedbss

of 'reference quantities' on the discontinuanamitif production. When this was refused, he clairtet this was

an infringement of his right to private propertyrofected under the German constitution. The German
authorities claimed that the rules they appliedenequired by the Community regulation, but the EEld that

on its proper interpretation the regulation regliine such thing: although the regulation did nelftprovide the
right to compensation, equally it did not preclutieThe discretion thereby given to the Member &aby

the regulation should be exercised in accordande fundamental rights, thus, in practice meanira the
applicant should receive the compensation.

Bostock, similarly, had been a tenant farmer. kalhg Wachauf(case 5/8 8) he argued that he too should be
entitled to compensation for the value of the mfee quantities on the expiry of his lease. Unlike
situation in Germany, though, this right was nootprcted by British law at the time when Bostock's
lease ended. Bostock therefore sought to challdémegeBritish law on the basis that the provisionsached
general principles of non-discrimination and unjeistichment. Despite its approachwachaufthe ECJ ruled
that the right to property protected by the Comrytegal order did not include the right to dispasgethe
'reference quantities' for profit. The ECJ held tha question of unjust enrichment, as part ofi¢lgal relations
between lessor and lessee, was a matter for natlamand therefore fell outside the scope of Comityuaw.

It is difficult to reconcile these two cases if cenecepts that general principles accepted by thlesBGuld apply
across the EU. From recent case law we can stildgféerences in the approach to the scope of sigleemed
worthy of protection. IOmega Spielhallefcase C-36/02), the German authorities sought éogmt a laser-
dome game operating on the basis that a game lbasgitboting people infringed respect for humanitgigno
such problem arose in the UK where the game opearéatinated. One clear message seems to be thia &ne
limits to the circumstances when general principldsoperate and that a challenge to national &mtdreach
of a general principle is likely to be successfulyowhen national authorities are giving effect dlear
obligations of Community law. In matters fallingthin the discretion of Member States, national arities
are not required to recognise general principléprmected by that state's national laws.

6.11 Conclusions

This chapter illustrates the importance of genpriaciples of law in the judicial protection of iweual rights.
Member States' commitment to fundamental humantsigas now been acknowledged in Article 6 TEU.
Nonetheless, certain points should be noted.

The fact that a particular principle is upheld hg £CJ and appears to be breached does not autalgdgad

to a decision in favour of the claimant. Fundamlemghts are not absolute rights. As the Court pedhout in /
Nold KG v Commissiofcase 4/73), rights of this nature are always shje limitations laid down in the
public interest, and, in the Community context,itsrjustified by the overall objectives of the Conmmty
(eg, O'Dwyerv Council (cases T-466, 469, 473-4 and 477/93)). The purduihese objectives can result in
some hard decisions (eQpwling v Ireland(case C-85/90)), although the Court has held thatay not
constitute a 'disproportionate and intolerable rfietence, impairing the very substance of thoséltsig
(Wachauf (cas®/88) at para 18). This principle was appliedGarmany v Commission (Re Banana Regime)
(case C-280/93), para 78, another harsh decision,

66



Thus, where the objectives are seen from the Usiiandpoint to be essential, individual rights myistd to
the common good. InMold KGv Commissiorthe system set up under an ECSC provision, whexely, as
a small-scale wholesaler, would be deprived of dpportunity, previously enjoyed, to buy direct frahe
producer, to its commercial disadvantage, was teelte necessary in the light of the system's ovecalnomic
objectives. 'The disadvantages claimed by the eqpli held the Court, 'are in fact the result chreomic
change and not of the contested Decision'.

The latitude shown to the Union institutions, gartrly where they are exercising discretionary pman pursuit

of common Community policies (most notably the CAIBEs not always extend to Member States in their
implementation of Union law. Where Member States permitted a certain discretion in implementation
(and Member States have little discretion as reg#rd ends to be achieved), the Court will not Bulis its
own evaluation for that of the Member State: itlwéistrict itself solely to the question of whetltieere was a
patent error in the Member State's actigh v Minister of Agriculture, Fisheries and Foodx @arte
National Federation of Fishermen's Organisatidiease C-44/94)). Otherwise, general principlesawf are
strictly enforced. Thus, under the guise of thetgetion of individual rights, general principles lafv also
serve as a useful (and concealed) instrument afypol

The adoption of the Charter of Fundamental Righ#ésk®s a significant further step. Although little reo
than a summary of the current level of protectiesognised by the Union, it may evolve into a lggall
binding instrument which reaches beyond fundamemtahan rights to include employment and social
rights and for this, we wait upon the ratificatiohthe Lisbon Treaty. Nonetheless difficulties ramaith its
relationship with the ECHR, a convention to whitle Union, it now seems, is intended to accede.r@fial
significance in the successful and equal protectbrindividuals' rights is the relationship betweéme
European Court of Human Rights and both the CF| amast importantly, the ECJ. This issue has ydteto
fully resolved.
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